
MILITARY SEALIFT COMMAND

DRY CARGO VOYAGE CHARTER (DRYVOY)

Preamble

1.  This Request for Proposals (RFP) is a solicitation for offers to perform a Charter Party (the contract or the “Charter”) in accordance with the terms and conditions herein.

2.  The Charter, when awarded, will consist of the completed Standard Form (SF) 1449, this Preamble, and Parts I through IX.

3.  The signature of the Contracting Officer on SF1449 signifies acceptance of the contractor’s proposal and award of the Charter.  The SF 1449 and Parts I through IX contain in full all of the amendments, references, responses, deletions, additions and interlineations made by both parties to the RFP and the proposal as of the Charter Party date.  In the event that there is any inconsistency between the terms and conditions of this solicitation and those in an offeror’s proposal, this solicitation shall control, unless the offeror clearly indicates that it has offered terms and conditions inconsistent with this solicitation and the Government has accepted the changed terms and conditions.  All references to boxes in Parts II through IX shall be to Part I boxes unless otherwise stated.

4.  Each of the Parts or any portion thereof of this Charter Party shall be deemed severable, and should any Part or any portion thereof be held invalid, illegal, or unenforceable, the remaining Parts and portions thereof shall continue in full force and effect.  The headings herein are for the sake of convenience and reference only, and shall not affect the interpretation of this Charter Party.
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II.
FAR 52.212-4 CONTRACT TERMS AND CONDITIONS--COMMERCIAL ITEMS (FEB 2002) (Tailored pursuant to FAR 12.302(a))

(a)
Inspection  (Voyage)

(1)
In General.  The Vessel and her hull; machinery; boilers; all holds, voids, tanks, spaces and equipment whatsoever shall be subject to Charterer's inspection as to suitability for the required service prior to acceptance of the Vessel and at any time during the currency of this Charter Party.  The Owner shall instruct the Vessel's Master to give every assistance so as to enable Charterer's inspector(s) properly to observe operations throughout the Vessel.


(2)
Charterer's Rights.  If in the opinion of the Charterer's inspector any deficiency or condition exists which renders the Vessel inadequate for the required service, the Charterer shall have the option to cancel this Charter Party at no cost to the Government or to require any necessary corrective actions at the Vessel's expense and to the Charterer's satisfaction.


(3)
Surveyors and Consultants.  Surveyors or consultants as mutually agreed may be retained under this Charter in order to facilitate fact-finding in respect of actual or potential claim actions or for inspections or surveys generally; the costs therefor shall be as mutually agreed and, if for Charterer's account, said costs shall be incurred only after prior written approval from the Contracting Officer.

(b) 
Assignment. The Contractor or its assignee may assign its rights to receive payment due as a result of performance of this contract to a bank, trust company, or other financing institution, including any Federal lending agency in accordance with the Assignment of Claims Act (31 U.S.C. 3727). However, when a third party makes payment (e.g., use of the Governmentwide commercial purchase card), the Contractor may not assign its rights to receive payment under this contract. 

(c)
Changes.  Changes within the general scope of any of the terms and conditions of this contract may be ordered by the Contracting Officer.  If any such change causes an increase or decrease in the cost of performance, such change shall be the subject of a bilateral modification to the contract.  However, nothing in this paragraph shall excuse the contractor from proceeding with the contract as changed.

(d)
Disputes.  This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613). Failure of the parties to this contract to reach agreement on any request for equitable adjustment, claim, appeal or action arising under or relating to this contract shall be a dispute to be resolved in accordance with the clause at FAR 52.233-1, Disputes, which is incorporated herein by reference. The Contractor shall proceed diligently with performance of this contract, pending final resolution of any dispute arising under the contract.

(e)
Definitions.  The clause at FAR 52.202-1, Definitions, is incorporated herein by reference. 

(f)
Excusable delays  (Voyage)

(1)
Excepted Events.  Neither the Vessel, her Master, or Owner, nor the Charterer shall, unless otherwise in this Charter Party expressly provided, be responsible for any loss or damage or delay or failure in performing hereunder arising or resulting from any act of God; act of war; act of public enemies, pirates or assailing thieves; arrest or restraint of princes, rulers, or people; seizure under legal process provided bond is promptly furnished to release the Vessel; flood; fire; blockade; riot, insurrection, or civil commotion; earthquake; or explosion.


(2)
Reservation.  The exceptions identified in subparagraph (1) above shall not affect Owner's warranties respecting the condition of the Vessel at the commencement of loading hereunder, or the Owner's obligations respecting the loading, handling, stowage, carriage, custody, care, and discharge of the cargo, or the rights or obligations of either Owner or Charterer respecting laytime or demurrage as elsewhere provided herein.

(g) 
Invoice. (1) The Contractor shall submit an original invoice and three copies (or electronic invoice, if authorized) to the address designated in the contract to receive invoices. 

An invoice must include- 

(i) Name and address of the Contractor; 

(ii) Invoice date and number; 

(iii) Contract number, contract line item number and, if applicable, the order number; 

(iv) Description, quantity, unit of measure, unit price and extended price of the items delivered; 

(v) Shipping number and date of shipment, including the bill of lading number and weight of shipment if shipped on Government bill of lading; 

(vi) Terms of any discount for prompt payment offered; 

(vii) Name and address of official to whom payment is to be sent; 

(viii) Name, title, and phone number of person to notify in event of defective invoice; and 

(ix) Taxpayer Identification Number (TIN). The Contractor shall include its TIN on the invoice only if required elsewhere in this contract. 

(x) Electronic funds transfer (EFT) banking information. 

(A) The Contractor shall include EFT banking information on the invoice only if required elsewhere in this contract. 

(B) (B) If EFT banking information is not required to be on the invoice, in order for the invoice to be a proper invoice, the Contractor shall have submitted correct EFT banking information in accordance with the applicable solicitation provision, contract clause (e.g., 52.232-33, Payment by Electronic Funds Transfer-Central Contractor Registration, or 52.232-34, Payment by Electronic Funds Transfer-Other Than Central Contractor Registration), or applicable agency procedures. 

(C) (C) EFT banking information is not required if the Government waived the requirement to pay by EFT. 

(2) Invoices will be handled in accordance with the Prompt Payment Act (31 U.S.C. 3903) and Office of Management and Budget (OMB) prompt payment regulations at 5 CFR part 1315.

(h)
Reserved
(i) 
Payment. Payment shall be made for items accepted by the Government that have been delivered to the delivery destinations set forth in this contract. The Government will make payment in accordance with the Prompt Payment Act (31 U.S.C. 3903) and OMB prompt payment regulations at 5 CFR part 1315.  In connection with any discount offered for early payment, time shall be computed from the date of the invoice. For the purpose of computing the discount earned, payment shall be considered to have been made on the date which appears on the payment check or the specified payment date if an electronic funds transfer payment is made.

(j)
Risk of loss

(1)
Carriage of Goods by Sea Act (COGSA).  Except as otherwise specified herein, the Owner, Vessel, and Charterer in all matters arising under this Charter Party shall be entitled to the privileges, rights, and immunities (from the time the cargo is loaded until the time it is discharged from the Vessel) contained in 46 U.S.C. App. 1300-1315.  However, any references in COGSA to (a) notices of loss or damage or (b) limitation-of-action periods shall not apply to this Charter Party.  For purposes of this Charter Party, the term "carrier" as used in that Act shall mean "Owner" and the term "shipper" shall mean "Charterer."


(2)
Containers.  For purposes of the application of the COGSA, goods shipped in containers which are stowed on deck shall be deemed shipped under deck.  With respect to the limitation of liability provisions of COGSA, a container shall be considered a single package only if bulk cargo is stored therein.  For non-bulk cargo shipped in containers, the limitation of liability provisions of COGSA shall apply to each package within a container or, for non-packaged cargo, to each measurement ton of cargo within the container.  See also Part III(r) (Deck Cargo).


(3)
Package Limit.  Except in the case of containerized cargo, for purposes of the application of COGSA, in the case of any loss or damage to or in connection with goods exceeding in actual value $500 per package, or in the case of goods not shipped in packages, per measurement ton, the value of the goods shall be deemed to be $500 per package or per measurement ton, and the Owner's liability, if any, shall be determined on the basis of the value of $500 per package or per measurement ton, unless the nature of the goods and a valuation higher than $500 shall have been declared in this Charter Party and, in such case, if the actual value of the goods per package or per measurement ton shall exceed such declared value, the value shall nevertheless be deemed to be the declared value.  Should Charterer declare valuation higher than $500.00 per package or per measurement ton, Charterer shall direct Owner to obtain increased cargo legal-liability coverage on said higher-declaration cargo, with the expense of any additional premia and incurred deductibles therefor for Charterer's account.


(4)
Other Statutes.  The Owner and the Vessel shall have the benefit of all limitations of and exemptions from liability accorded the Owner by any U.S. statute or rule of law for the time being in force (except to the extent that contract terms entitle the Government to compensation from the Contractor for the Contractor's failure to perform the requirements and obligations of this Charter) or to the extent such statute or rule of law is subordinate to any statutorily mandated provision of this Charter Party by operation of law).


(5)
Fire.  Neither the Owner nor any corporation owned by, subsidiary to, or associated or affiliated with the Owner shall be liable to answer for or make good any loss or damage to the cargo occurring at any time and even though before loading on or after discharge from the Vessel, by reason or by means of any fire whatsoever, unless such fire shall be caused by its design or neglect or unless such wholly owned, subsidiary, or associated corporation serves as underwriter for the Owner and the policy between the Owner and underwriter provides coverage for such liability.

(k)
Taxes.  Dues, taxes, wharfage, pilotage, towage, canal tolls, and other charges upon the Vessel, even when assessed on the quantity of cargo loaded or discharged, shall be paid by the Owner.  Dues, taxes, and wharfage upon the cargo or freight shall be for the Charterer's account.

(l)
Termination for the Government's convenience.  The Government reserves the right to terminate this contract, or any part hereof, for its sole convenience.  In the event of such termination, the Contractor shall immediately stop all work hereunder and shall immediately cause any and all of its suppliers and subcontractors to cease work.  Subject to the terms of this contract, the Contractor shall be paid a percentage of the contract price reflecting the percentage of the work performed prior to the notice of termination, plus reasonable charges the Contractor can demonstrate, to the satisfaction of the Government using its standard record keeping system, have resulted from the termination.  The Contractor shall not be required to comply with the cost accounting standards or contract cost principles for this purpose.  This paragraph does not give the Government any right to audit the Contractor's records.  The Contractor shall not be paid for any work performed or costs incurred that reasonably could have been avoided.

(m)
Default

(1)
The Government may, subject to subparagraphs (4) and (5) below, by written notice of default to the Contractor, terminate this contract in whole or in part if the Contractor fails to--



(i)
Pickup up the commodities or perform the services, including delivery services, within the time specified in this contract or any extension;



(ii)
Make progress, so as to endanger performance of this contract (but see paragraph (2) below); or



(iii)
Perform any of the other provisions of this contract (but see subparagraph (2) below); or



(iv)
Operate the vessels specified in this contract notwithstanding any interruption or delay that may be attributed to labor disruption, labor dispute, or strike.


(2)
The Government’s right to terminate this Contract under subparagraphs (1)(ii) and (1)(iii) above may be exercised if the Contractor does not cure such failure within 10 days (or more if authorized in writing by the Contracting Officer) after receipt of the notice from the Contracting Officer specifying the failure.


(3)
If the Government terminates this contract in whole or in part, it may acquire, under tems and in the manner the Contracting Officer considers appropriate, supplies or services similar to those terminated, and the Contractor will be liable to the Government for any excess costs for the supplies or services.  However, the Contractor shall continue the work not terminated.


(4)
Except for defaults of subcontractors at any tier or for failure to perform due to a labor disruption, labor dispute, or strike, the Contractor shall not be liable for any excess costs if the failure to perform the contract arises from causes beyond the control and without the fault or negligence of the Contractor.  Examples of such causes include (1) acts of God or of the public enemy, (2) acts of the Government in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, (7) freight embargoes, and (8) unusually severe weather.  In each instance the failure to perform must be beyond the control and without the fault or negligence of the Contractor.


(5)
If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the default is beyond the control of both the Contractor and the subcontractor, and without the fault or negligence of either, the Contractor shall not be liable for any excess costs for failure to perform unless the subcontracted supplies or services were obtainable from other sources in sufficient time for the Contractor to meet the required delivery schedule.


(6)
If this contract is terminated while the Contractor has possession of Government goods, the Contractor shall, upon direction of the Contracting Officer, protect and preserve the goods until surrendered to the Government or its agent.  The Contractor and Contracting Officer shall agree on payment for the preservation and protection of the goods.  Failure to agree on an amount will be a dispute under the Disputes Clause.


(7)
If, after termination, it is determined that the Contractor was not in default, or that the default was excusable, the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience of the Government.


(8)
The rights and remedies of the Government herein are in addition to any other rights and remedies provided by law or under this Contract.

(n)
Reserved
(o)
Warranty  (Voyage)

(1)
Owner warrants that, from the time when the obligation to proceed to the loading port(s) or place(s) attaches, and thereafter during the currency of this Charter Party, the Vessel shall be in full compliance with the specifications herein in addition to all other requirements of this Charter Party.  The Vessel's cargo capacity, position, and other particulars as set forth in this Charter Party are warranties by the Owner.  Should the Vessel fail to satisfy one or more of such warranties or other warranties contained in this section not due to the fault of the Charterer, the freight may be equitably decreased so as to return the Charterer to a position equivalent to that had the warranty not been breached, this Charter Party otherwise to remain unaffected; alternatively, this Charter Party may in such case be terminated at Charterer's option pursuant to paragraph (m) (Default) above.


(2)
Condition.  The Owner warrants that, before and at the commencement of the voyage(s) hereunder, it shall exercise due diligence to ensure that the Vessel and her hull, machinery, gear, runners, boilers, holds, and other equipment are fully functional and in good working order and condition, with holds dry, free from smell, and swept clean, and that the Vessel is in every way seaworthy, tight, staunch, strong, and fit to carry and preserve the cargo identified in Box 2 and to perform the voyage(s) required hereunder.


(3)
Regulatory Compliance.  The Owner warrants that the Vessel shall be in full compliance with all applicable international conventions; and all applicable laws, regulations, and other requirements of the nation of registry and of the nation(s) to whose port(s) and/or place(s) the Vessel may be ordered under this Charter Party; and of any terminals or facilities in said port(s) and/or place(s); and of any classification society in which the Vessel is entered.  The Owner further warrants that the Vessel shall have on board during the currency of this Charter Party all certificates, records, or other documents required by the aforesaid conventions, laws, regulations, and requirements, including a Certificate of Financial Responsibility meeting the requirements of the U.S. Coast Guard promulgated pursuant to the Federal Water Pollution Control Act as amended and/or the Oil Pollution Act of 1990, and valid gear certificates as required.  Upon delivery and throughout the currency of this Charter Party, Vessel shall be entered and maintained in the highest class of a recognized classification society.


(4)
Complement.  The Owner warrants that the Vessel shall have an efficient and legally sufficient complement of Master, Officers, and crew with adequate training and experience in operation of all of the Vessel's equipment and possessing valid and current certificates/documents issued or approved by the country of the Vessel's registry.  The Owner further warrants that the Master and those Officers charged with cargo and/or bunker oil handling shall be proficient with conversational English.


(5)
Port Restrictions.  If particular ports or places are identified in Boxes 3 and 5, the Owner warrants that a vessel of the type, tonnage, and configuration of the Vessel identified in Box 8, laden as contemplated herein, shall be able to approach, lie at, and depart from said ports or places (if safe) always afloat.  Any data supplied by the Charterer in any RFP or this Charter Party respecting any port conditions or restrictions are provided for informational purposes and are not warranted to be complete or accurate.  Compliance with any additional and/or conflicting conditions or restrictions shall be the Owner's responsibility.

(p)
Reserved
(q)
Other compliances.  The Contractor shall comply with all applicable Federal, State and local laws, executive orders, rules and regulations applicable to its performance under this contract. 

(r)
Compliance with laws unique to Government contracts. The Contractor agrees to comply with 31 U.S.C. 1352 relating to limitations on the use of appropriated funds to influence certain Federal contracts; 18 U.S.C. 431 relating to officials not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to whistleblower protections; 49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relating to procurement integrity.  

(s)
Order of precedence.  Any inconsistencies in this solicitation or contract shall be resolved by giving precedence in the following order:


(1)
The box format.


(2)
Paragraphs (b), (d), (g), (i), (q) and (s) of FAR 52.212-4.


(3)
The clauses at DFARS 252.212-7001 and FAR 52.212-5.


(4)
Tthe remaining paragraphs of FAR 52.212-4.


(5)
Any addenda within this solicitation or contract, including any license agreements for computer software.


(6)
The Standard Form 1449.


(7)
Solicitation provisions if this is a solicitation.


(8)
Other documents, exhibits, and attachments. 

III.  DRY CARGO VOYAGE TERMS AND CONDITIONS  (Addendum to FAR 52.212-4)

(a)
Freight (MSC 5252.232-9807 (Jun 1998))

(1)
Rate.  Freight shall be as stipulated in Box 19.


(2)
When Earned.  Freight shall be considered earned after right and true delivery of the cargo at the discharging port(s) or place(s).  Should the agreed measure of freight be based upon measure of the cargo, payment shall be based upon the intaken quantity of cargo (using the measure identified in Box 19) identified in the Cargo Manifest.  For purposes of payment of freight, delivery of cargo at destination shall be established either by a copy of the Cargo Manifest, signed by the Charterer's Receiving Agent, or upon certification of delivery by the Contracting Officer based on information available to him or her.  For purposes of payment of freight, delivery of cargo shall be deemed to occur upon discharge of the cargo at final destination.


(3)
Withholding.  Upon delivery, if there is any damage to or shortage of cargo not definitely known to be the fault of the Charterer or its agents and if it is considered by the Contracting Officer that withholding of certain monies is necessary to protect the interests of the Charterer pending final determination of the amount of shortage or damage and the Owner's liability therefor, the dollar amount of such shortage or damage may be estimated and withheld from any monies owing to the Owner by the Charterer.

(b)
Overage (MSC 5252.232-9816 (Jun 1998))

(1)
In the event Charterer furnishes and Owner loads cargo in excess of the maximum cargo quantity identified in Box 2, an overage rate equaling one-third of the rate stipulated in Box 19 shall be payable on such excess quantity.  If payment is on a lump sum basis, the per ton rate used in calculating overage shall be developed by dividing the lump sum rate in Box 19 by the cargo amount specified in Box 2.


(2)
This section not to apply if so agreed, or if a full cargo is stipulated in Box 17.  Should a full cargo be agreed, Charterer shall be entitled to load the Vessel full at no additional cost except in the case of liner terms agreed in Box 2, in which case Owner shall be entitled to additional costs and reasonable profit to load, stow, and secure additional cargo.

(c)
Deadfreight

(1)
When Earned.  Should the minimum cargo quantity identified in Box 2 (or a full cargo, whichever is the lesser)  not be supplied, the Master shall give immediate Telegraphic Notice or Telephonic Notice to the Charterer that such cargo quantity has not been furnished, indicating the shortage, and shall then await Charterer's instructions.  Should Charterer fail to provide additional cargo, Vessel, upon request of Charterer, shall then proceed on its voyage provided the Vessel thus loaded is in a seaworthy condition in the judgment of the Master.  In that event, deadfreight shall be completely earned and payable on the difference between the quantity loaded and the minimum cargo quantity identified in Box 2, or Vessel's full cargo capacity, whichever is the lesser.  Should the Vessel be incapable of loading the minimum cargo quantity identified in Box 2, such deadfreight shall not be payable.


(2)
When Applicable.  This paragraph (c) not to apply if so agreed, or if freight to be paid on a lump sum basis.

(d)
Demurrage

(1)
Rate.  Demurrage shall be payable at the rate stipulated in Box 19 per day of twenty-four running hours, and pro rata for part thereof.  Demurrage shall not be payable when liner terms are agreed in Box 2.


(2)
When Earned.  The Charterer shall pay demurrage for all time by which allowed laytime identified in Box 4 and paragraph (k) (Laytime/Demurrage) below is exceeded by the time taken for loading and discharging and for all other Charterer's purposes and which under this Charter Party counts as laytime or time on demurrage.


(3)
Invoices.  Any invoice for demurrage shall be delivered with supporting documents, including a Standard Statement of Facts (Attachment IX(a)) and a Laytime Statement (Attachment IX(b)), not later than 120 days after the completion of final discharging hereunder, failing which Charterer to be discharged from any and all liability in respect thereof.  Supporting documents shall be submitted to the Contracting Officer for approval prior to submission of demurrage invoices.  After receiving Contracting Officer's concurrence, Owner may submit demurrage invoices (with the annotated Statement of Facts and Laytime Statement) to the Paying Office identified in Box 18a of SF 1449.

(e)
Detention


(1)
Rate.  Should liner terms be agreed in Box 2, detention shall be paid at the rate stipulated in Box 19 per day of twenty-four running hours or pro rata for part thereof.


(2)
When Earned.  Detention shall be payable when actions of the Charterer cause unreasonable delay of Vessel.


(3)
Invoices.  Invoicing shall be in accordance with guidance provided in subparagraph (d)(3) (Demurrage) above.

(f)
Cargo.  As ordered by Charterer, Owner shall load up to a full and complete cargo not exceeding what she can reasonably stow and carry over and above her bunker fuel, water, tackle, apparel, furniture, and stores, and in any case not in excess of the quantity permitted by the minimum permissible freeboard for the voyage always consistent with the discharging port(s)/place(s).

(g)
Non-Government Cargo.  Loading and discharging of other than Government part cargo(es) during the currency of this Charter, and itineraries therefor, shall be subject to the prior written approval of the Contracting Officer.  Any delays or shifting expenses resulting from other than the carriage of Government cargo shall be for the Owner's account.  Any non-Government cargo loaded shall in no way be detrimental to the cargo identified in Box 2.

(h)
Loading and Discharging

(1)
Costs of loading and discharging shall be allocated as per Box 2.


(2)
Stevedores, whether appointed and/or paid by Charterer, Owner, or others, shall be deemed servants of the Owner and shall work under the supervision of the Master.  The cargo shall be loaded, stowed, secured, and discharged to the Master's satisfaction in respect of seaworthiness.  See also paragraph (o) (Stevedore Damage) below.

(i)
Ports (MSC 5252.247-9805 (Jun 1998))

(1)
Voyage.  Unless otherwise agreed, the Vessel shall proceed with utmost dispatch to those loading port(s) or place(s) ordered by the Charterer in accordance with Box 3 (or so near thereto as she may safely get and lie always afloat) and there load the cargo identified in Box 2.  Upon completion of loading and signing of the Cargo Manifest, the Vessel shall proceed with utmost dispatch to those port(s) or place(s) ordered by Charterer in accordance with Box 5 (or so near thereto as she may safely get and lie always afloat) and there discharge said cargo.  Unless loading and/or discharging berths are specifically identified in Boxes 3 and 5, the responsibility for providing safe ports lies with the Charterer.


(2)
Nomination.  Should Boxes 3 or 5 permit Charterer to order the Vessel to load and/or discharge at one or more ports or places out of two or more ports or places named, or within a named range, the Charterer shall nominate loading and discharging port(s) and place(s) in sufficient time to avoid delay to the Vessel.  However, the Charterer may at any time change said nominations and nominate new port(s) or place(s) whether or not within the range or rotation of the port(s) or place(s) previously nominated, always consistent with Boxes 3 and 5.  Should any such change of voyage orders be made, any time by which the steaming time to the port(s) or place(s) to which the Vessel is finally ordered exceeds the steaming time which would have elapsed had the Vessel been ordered to such port(s) or place(s) immediately upon sailing therefor shall count as laytime or, if the Vessel is on demurrage, as time on demurrage (less the value of the Vessel's in-port bunker consumption for the period of such excess time).  In addition, the Charterer shall reimburse the Owner the cost of any extra fuel consumed as a consequence of such excess time (at the market price where and when bunkers are next taken), but only upon such certification and verification as are required at Part IV(m) (Invoicing and Payment (Reimbursables)).


(3)
Routing/Speed Orders.  Should the Charterer issue routing instructions or orders to reduce speed, or should a military escort be agreed, any additional steaming time which results from said instructions, orders, or escort shall count as laytime or, if the Vessel is on demurrage, as time on demurrage.  In addition, the Charterer shall reimburse the Owner the cost of any extra fuel consumed as a consequence of any of Charterer's routing instructions (at the market price where and when bunkers are next taken after issuance of said instructions or orders) (less the value of the Vessel's in-port bunker consumption for the period of such excess time) upon such verification as as required at Part IV(m) (Invoicing and Payment (Reimbursables)).


(4)
Shifting


(i)
The Charterer shall have the right to shift the Vessel at loading and discharging ports from one berth to another or from a berth to an anchorage once or more often.  Except as otherwise provided, the Owner shall be reimbursed the costs of towage, pilotage, running lines on arrival at and upon leaving the berth, and wharfage, dockage, agency fees, customs fees, overtime, and other port charges and expenses properly incurred and payable as a consequence of Charterer's shifting of the Vessel.  Furthermore, except as otherwise provided, time lost to the Vessel as a consequence of Charterer's shifting shall count as laytime or, if the Vessel is on demurrage, as time on demurrage less the value of the Vessel's in-port bunker consumption for the period of such lost time.  Furthermore, except as otherwise provided, the Charterer shall reimburse the Owner for the cost of any extra fuel consumed as a consequence of Charterer's shifting (at the market price where and when bunkers are next taken after such shifting occurs).



(ii)
Notwithstanding the foregoing, no amounts shall be payable by the Charterer under this Article if said shifts are identified in Boxes 3 or 5.  Further notwithstanding the foregoing, any amounts payable by Charterer under this Article shall be subject to such certification and verification as are required at Part IV(m) (Invoicing and Payment (Reimbursables)).  Further notwithstanding the foregoing, Charterer shall in no case reimburse the Owner for pilotage paid to any Master, Officer, or crew of the Vessel.


(5)
Rotation.  Should Boxes 3 or 5 permit Charterer to order Vessel to load and/or discharge at one or more ports or places out of two or more ports or places named, or within a named range, the rotation of ports shall be at Charterer's option.


(6)
Lightening.  Provided not on account of any insufficiency of the Vessel, any lightening necessary at port(s) or place(s) of discharge to enable the Vessel to reach her discharging berth(s) shall be at Charterer's risk and expense, with time counting as laytime or, if the Vessel is on demurrage, as time on demurrage.


(7)
Seaworthy Trim.  Should Boxes 3 or 5 permit Charterer to order the Vessel to load or discharge at more than one loading and/or discharging port or place, the Vessel is to be left in seaworthy trim to the Master's satisfaction for the passage between said ports or places, at Charterer's expense and with time so spent counting as laytime or, if the Vessel is on demurrage, as time on demurrage.

(j)
Notice of Readiness

(1)
In Berth.  When the Vessel has arrived in the ordered berth at each loading or discharging port or place and is in all respects ready to load or discharge in accordance with this Charter, a notice of readiness shall be tendered during Office Hours SSHEX to the Charterer's representative by the Master or Owner's agent by letter, electronic-mail, radio, or telephone.  An oral notice shall be confirmed promptly in writing.


(2)
Out of Berth. Should a berth be either unavailable or not designated upon the Vessel's arrival in all respects ready to load/discharge at an ordered port or place, a notice of readiness may be tendered during Office Hours SSHEX upon arrival at a usual waiting place at or off the port/place ordered.  Notwithstanding, should the Vessel be prevented from proceeding to berth by weather, tidal conditions, or mandatory regulations, notice of readiness may be tendered as above only when such hindrance(s) has (have) ceased.

(k)
Laytime/Demurrage

(1)
Commencement/Resumption.



(i)
First or sole loading and discharging port(s)/place(s).  Laytime shall commence at 0800 hours local time on the next Working Day SSHEX after the date of a notice of readiness properly tendered hereunder.



(ii)
Second and subsequent loading and discharging port(s)/ place(s), if said port(s) or place(s) agreed.  Laytime or, if the Vessel is on demurrage, time on demurrage, shall resume immediately upon the Vessel's berthing at the ordered loading or discharging port or place after tendering a proper notice of readiness or, if the Vessel cannot so enter or berth by reason of any cause beyond Owner's control, then laytime or demurrage shall resume six running hours after a proper notice of readiness tendered upon the Vessel's arrival at a usual waiting place off such port or place.



(iii)
Before laydays.  Laytime shall not commence before 0800 hours local time on the commencing date identified in Box 6 unless the Charterer shall consent, in which case laytime shall commence upon Vessel's arrival in berth and count as half time as used until 0800 hours local time on the commencing date.



(iv)
Before laytime.  Any time used from NOR properly tendered until commencement of laytime shall count as half-time.



(v)
After laytime.  The notice time stipulated in subparagraph (ii) above shall apply irrespective of whether or not laytime shall have expired.


(2)
Duration.



(i)
F.i.o.s.s.  If Part V(a) (Loading and Discharging (F.i.o.s.s.)), V(d) (Loading and Discharging (F.i.o.s.s. With Owner Furnished Lashing Gear)), or V(e) (Loading and Discharging (F.i.o.s.s. Without-Owner Furnished Trailers or Gear)) applies, the laytime stipulated in Box 4, in days of twenty-four running hours weather permitting, shall be permitted free of expense to the Charterer for the purposes of loading and discharging cargo and for all other Charterer’s purposes. Said laytime shall continue until the completion of: (a) loading or discharging, including as applicable all stowing, trimming, lashing, or securing (or alternatively, complete removal of the cargo from the Vessel, to include cleaning of holds); or (b) Charterer's preparation of cargo documentation, whichever is later.



(ii)
F.i.o. ex s.s.  If Part V(b) (Loading and Discharging (F.i.o. ex s.s.)) applies, the laytime stipulated in Box 4, in days of twenty-four running hours weather permitting, shall be permitted free of expense to the Charterer for the purposes of loading and discharging cargo (to include cleaning of holds) and for all other Charterer's purposes.  Said laytime shall continue until such time that the cargo is respectively either placed into, or taken from, the hold(s) of the Vessel at load-port(s) and discharge port(s).


(3)
Time Excluded


(i)
Notwithstanding any other provision of this Charter Party to the contrary, time shall not count as laytime or, if the Vessel is on demurrage, as time on demurrage, or as detention, if liner terms are agreed in Box 2, if such time is spent or lost:




(A)
As a consequence of the breach of any of Owner's warranties contained in this Charter Party and not due to the fault of the Charterer, or any other breakdown, inefficiency, or any other condition whatsoever preventing the fitness of the Vessel for the service contemplated and not due to the fault of the Charterer;




(B)
As a consequence of any negligence or default whatsoever affecting the working of the Vessel by the Owner, Master, Officers, or crew of the Vessel, including any labor dispute, labor disruption, strike, go slow, lockout, work to rule, stoppage, or restraint of labor of the Master, Officers, or crew;




(C)
As a consequence of the Owner or port authority prohibiting loading or discharging, or as a consequence of any other mandatory regulations;




(D)
As a  consequence of moving from a waiting place (even if lightening has occurred there) on an inward passage to the nominated loading or discharging port or place;




(E)
As a consequence of any negligence or default whatsoever affecting the working of the Vessel by stevedores and others employed in the loading and discharging of the Vessel, including any labor dispute, labor disruption, strike, go slow, lockout, work to rule, stoppage, or restraint of labor of stevedores.  This exclusion to apply only if liner terms are agreed in Box 2.


(4)
Half-Time


(i)
Any time excepted from laytime by Box 4 shall, to the extent used, count as half time or, should the Vessel be on demurrage, time excepted but so used shall be payable at one-half the demurrage rate.



(ii)
Should demurrage be incurred as a result of any labor dispute, labor disruption, strike, go slow, lockout, work to rule, stoppage, or restraint of labor of stevedores, tugs, or pilots, demurrage thus incurred shall be payable at one-half the demurrage rate.  See subparagraph (3)(i)(E).

(l)
Cancelling (MSC 5252.247-9816 (Jun 1998))


(1)
Late Notice of Readiness.  If a valid notice of readiness as required under this Charter Party is not tendered by 1700 hours local time on the cancelling date identified in Box 6 at the port or place ordered, the Charterer shall have the right to cancel this Charter Party at no cost to the Government. Charterer's right to cancel this Charter Party as above shall be exercised by notification to the Owner within twenty-four (24) hours after 1700 hours local time on the cancelling date identified in Box 6, should the notice of readiness not be tendered by the time Charterer makes said notification.


(2)
Declaration of Cancellation Option.  If it shall become clear to Owner that the Vessel will be delayed in arrival beyond the cancelling date identified in Box 6, Owner may, at the earliest seventy-two (72) hours before the Vessel is due to sail for the loading port or place, but as soon thereafter as they are in a position to state a new date of readiness with reasonable certainty, the Owner shall advise the new date and ask Charterer whether the option of cancellation will be exercised.  Charterer's option to cancel must then be declared within ninety-six (96) hours (but not later than twenty-four (24) hours after the cancelling date identified at Box 6).  If Charterer shall not cancel this Charter Party upon such notice within such time limits, then, unless otherwise agreed, Box 6 shall be deemed amended such that noon on the new readiness date shall become the commencing date and noon on the third day after the new readiness date shall become the new cancelling date.


(3)
Reservation.  The exercise or nonexercise by Charterer of the cancellation option shall not prejudice any claim or right which Charterer may otherwise have against Owner.

(m)
Cargo Receipts


(1)
Manifest.  The Charterer shall prepare a Cargo Manifest which shall list the cargo loaded on the Vessel.  The Master shall sign this Cargo Manifest in acknowledgment of the receipt of the cargo said to have been loaded by the Charterer without responsibility as to quantities, mixture, mark, number of packages, weights, etc., or the apparent condition of the cargo, it being understood that it is the Charterer's responsibility to tally the cargo and to check the condition thereof upon loading and discharging.


(2)
Charter Paramount.  The terms of this Charter Party shall apply to any shipment made by the Government, whether or not bills of lading are issued.

(n)
Insurance


(1)
Requirement.  During the period commencing with the first loading and terminating with the final discharge of the Vessel, the Owner shall have in place the customary full-form marine insurance coverage on the Vessel including Hull and Machinery, Protection and Indemnity (P&I), War Risk Hull and Machinery including P&I and, if U.S.-flagged, Second Seamen's War Risk Policy.  Owner shall, when requested, furnish a Certificate of Insurance evidencing required coverage.  Except as otherwise provided in this Charter Party, the expense for such insurance coverages shall be for the Owner's account and shall be deemed to be included in the freight payable under this Charter Party.


(2)
Trading Limits.  If Vessel is sent beyond the limits of American Institute Trade Warranties or Institute Warranties (as applicable to Owner's coverage) under this Charter Party, Charterer agrees to reimburse Owner for the actual extra cost of additional premia and/or increased deductible levels, to the extent incurred, properly assessed by the Vessel's marine insurance underwriters and payable by the Owner, which extra cost is occasioned by the Vessel's trading beyond such limits.


(3)
Limitation of Charterer's Liability.  Except as otherwise specifically provided herein, the Charterer shall not be liable for any loss, damage, expense, cost, or liability whatsoever and howsoever incurred by the Owner or Vessel or which are imposed upon Owner by operation of law.  Any amount due Owner under this paragraph (n) shall be subject to setoff by Charterer to the extent of any recovery under any insurance carried by the Owner.


(4)
Notification to Charterer.  Owner shall, to the maximum extent practicable, keep the Charterer, through the Contracting Officer, currently informed in writing as to the potential vitiation, suspension, lapse, or termination of any of Vessel's insurance policies as a consequence of this Charter Party.
(o)
Stevedore Damage (MSC 5252.247-9830 (Jun 1998))

(1)
Charterer's Liability.  Charterer to be responsible for any physical damage done to the Vessel by Government stevedores on loading or discharging only if such damage is occasioned by negligence, breach of warranty or breach of contract and the Master advises Charterer, or Charterer's representative, in writing, within twenty-four hours after occurrence of the specific damage, and the Master further notifies the parties who have caused this damage, in writing, and endeavors to obtain their admission of liability.


(2)
Survey.  As soon as practical after such damage is sustained, the Owner is to have an independent survey made to define and estimate the damage; a written copy of the survey report is to be promptly forwarded to the Charterer.


(3)
Settlement.  All claims as above are to be settled directly between the Owner and the stevedores, with the Charterer being ultimately responsible.


(4)
Liner Terms.  Should liner terms be agreed in Box 2, Charterer to be free of any and all stevedore-damage liability, whosoever and howsoever caused.

(p)
Time Sheets (MSC 5252.212-9806 (Jun 1998)).  Attachment IX (a) shall be completed and signed by Owner at ports of loading and discharging for countersignature at said ports by Charterer's representative.  An executed, original Attachment IX(a) shall accompany any claim for demurrage under this Charter Party.

(q)
Safety in Loading and Discharging Cargo.  Attention of the Owner is directed to U.S. Public Law 91-596 (84 Stat. 1590, approved December 29, 1970) known as the Occupational Safety and Health Act of 1970 (29 U.S.C. 655 et seq.) and to the standards promulgated thereunder.

(r)
Deck Cargo (MSC 5252.247-9841 (Jun 1998)).  Should deck cargo be expressly stipulated in Box 2, same shall be at Charterer's risk, excepting cargo shipped in containers.

IV.  VOYAGE CHARTER COMMON TERMS AND CONDITIONS (ADDENDUM TO FAR 52.212-4)

(a)
General Definitions

“API” - American Petroleum Institute


“API Standard” - The most recent edition of API, Manual of Petroleum Measurement Standards ch.17.1


“AR” - interchangeable with “ATRS”


“Associated Equipment” - Construed to include all Contractor-owned and Contractor-furnished equipment, supplies, fixtures, and tackle necessary for performance under this Charter Party


“ASTM” - American Society for Testing and Materials


“ATRS” - American Tanker Rate Schedule (as revised and current as of the Charter Party Date, issued and copyright by the Association of Ship Brokers and Agents (USA), Inc.).


“CAGE” - Commercial and Governmental Entity Code (reference DFARS 252.204-7001).


“Cancelling Date” - Identified in Box 6


“Cargo” - Identified in Box 2


“Cargo Manifest” - Charterer-issued "DD Forms 1385 and 1386," or substitutes.


“CFE” - Contractor-furnished equipment


“CFR” - Code of Federal Regulations


“Charterer” - The United States of America


“Charter Party” - This document including both Parts I through IX; interchangeable with "contract" and "charter" and "master solicitation" as defined at FAR 15.205(b)


“Charter Party Date” - Identified in Box 31c of SF 1449.


“CHOP” - Charterer's option


“CLC” - Convention on Civil Liability for Oil Pollution Damage, 1969


“Clean” - Petroleum or its products not darker than 3.5 NPA color


“COA” - Contract of Affreightment; interchangeable with "contract" and "Charter Party" and "master solicitation" as defined at FAR 15.205(b)


“Commencing Date” - Identified in Box 6


“COMSC” - U.S. Department of the Navy, Commander, Military Sealift Command


“COMSCINST” - COMSC Instruction (publication)


“Contracting Officer” - Identified in Boxes 31a and 31b of SF 1449.


“Contracting Officer's Representative (COR) (DFARS 202.101, JAN 2002)"  - means an individual designated (in accordance with subsection 201.602-2 of the DFARS) and authorized in writing by the contracting officer to perform specific technical or administrative functions.
If the Contracting Officer designates a COR, the Contractor will receive a copy of the written designation.  It will specify the extent of the COR’s authority to act on behalf of the Contracting Officer.  The COR is not authorized to make any commitments or changes that will affect price, quality, quantity, delivery, or any other term or condition of contract.


“COW” - Crude oil wash


“CPP” - Clean petroleum products, not darker than 3.5 NPA color


“Cubic foot” - see "cu ft"


“Cubic meter” - see "m3"


“Cu ft” - cubic foot  [1 cubic foot equals 0.028317 cubic meter]


“DD 250-1” - Tanker/Barge Material Inspection and Receiving Report


“DFARS” - Department of Defense Federal Acquisition Regulation Supplement (issued by the Department of Defense)


“DOD” - U.S. Department of Defense


“DPP” - Dirty petroleum products, darker than 3.5 NPA color


“DWT” - Deadweight tonnage


“ETA” - Estimated time of arrival


“FAR” - Federal Acquisition Regulation (issued by the Department of Defense, General Services Administration, and National Aeronautics and Space Administration)


“FCC” - Federal Communications Commission


“FHEX” - Fridays, U.S. Government holidays, and holidays observed at the port (whether national or local) to be excluded from the time computation.  See “SSHEX”


“FHINC” - Fridays, U.S. Government holidays, and holidays observed at the port (whether national or local) to be included in the time computation.  See “SSHINC”


“F.i.o.” - Free in and out


“F.i.o. ex s.s.” - Free in and out except for stowage and securing (see Part V(b))


“F.i.o.s.s.” - Free in and out stowed and secured (see Part V(a))


“FLO/FLO” - Float-on, float-off loading and discharging process


“Freight" - Identified in Box 18


“Ft.” - Foot/feet  [1 foot equals 0.3048 meter]


“Full Cargo” - That quantity not exceeding what the Vessel can reasonably stow and carry as further defined at Part III(f); with reference to Box 17 (dry cargo voyage) or Box 25 (tanker voyage), Charterer's obligation to furnish and Owner's obligation to load a Full Cargo as above, which may be further subject to stipulated minimum and maximum values or an optional margin, in which latter case, Charterer's and Owner's obligation is set at a Full Cargo or the stated minimum, whichever is the lesser


“GFP” - Government-furnished property (see FAR 52.245-2 in Part VIII)

“Government” - The United States of America; interchangeable with "Charterer"


“GSV” - Gross Standard Volume as defined by API Standard, that is, the total volume of all petroleum liquids and “sediment and water” (excluding free water), as corrected by various factors


“hp” - horsepower [1 hp equals 0.745799 kW]


“IGS” - Inert gas system


“IMO” - International Maritime Organization


“In.” - Inch(es)  [1 inch equals 25.4 mm/2.54 cm]


“In-transit loss” - The difference in the TCV at 60 degrees Fahrenheit, as measured aboard the Vessel after loading at the load port or place and before unloading at the first discharge port or place


“kg” - kilogram [1 kg equals 2.20 pounds]


“kPa” - kiloPascal [1 kPa equals 20.886 psf] 


“kW” - kilowatt [1 kW equals 1.34 horsepower (hp)]


“LASH” - Lighter-Aboard-Ship vessel type


“Laydays” - The span of Commencing and Cancelling dates identified in Box 6


“Laytime” - The period of time agreed in Box 4 during which the Owner will make and keep the Vessel available for loading and discharging the cargo and for all other Charterer's purposes without payment additional to the freight


“Lb” - Pound [1 pound equals 0.453592 kg]


“Liner terms” - See Part V(c)


“LO/LO” - Lift-on, lift-off loading and discharging process


“LT” - Long ton, of 2,240 pounds weight [1 long ton equals 1.016047 metric tons]


“m” - meter  [1 meter equals 3.28 feet]


“m2” – square meter [1 square meter equals 10.764 square feet]


“m3” - cubic meter  [1 cubic meter equals 0.883 measurement tons/35.314 cubic feet]


“MarAd” - U.S. Department of Transportation, Maritime Administration


“Master” - Of the Vessel identified in Box 8


“Maximum Cargo” - Unless otherwise noted, the greater tonnage identified in Box 2; should a margin ("plus or minus") be identified with the cargo tonnage, "Maximum Cargo" shall be considered to be the greatest quantity of cargo calculable from such margin


“Meter” - See "m"


“Metric ton” - See "t”


“Minimum Cargo” - Unless otherwise noted, the lesser tonnage identified in Box 2; should a margin ("plus or minus") be identified with the cargo tonnage, "Minimum Cargo" shall be considered to be the least quantity of cargo calculable from such margin


“mm” - millimeter  [1 millimeter equals .039 inch]


“MOL” - More or less


“MOLCHOP” - More or less at Charterer's option


“MOLOO” - More or less at Owner's option


“MSC” - Military Sealift Command, interchangeable with "COMSC"


“MSCLANT” - Military Sealift Command, Atlantic


“MSCPAC” - Military Sealift Command, Pacific


“MSCEUR” - Military Sealift Command, Europe


“MSCFE” - Military Sealift Command, Far East


“MT” - Measurement ton (40 cubic feet volume)


“NAPS” - Navy Acquisition Procedures Supplement (issued by the Department of the Navy)


“NOR” - Notice of readiness (see Part III(j))


“Notice Time” - Free time allowed prior to the commencement or resumption of laytime or, if the Vessel is on demurrage, prior to the resumption of demurrage (see Part III(k)(1))


“Office hours” - from 0800 hours until 1700 hours local time on a Working Day


“OBQ” - Onboard quantity of material as defined by API Standard, that is, the water, oil, slops, oil residue, oil/water emulsions, sludge, and sediment remaining in Vessel tanks, void spaces , and/or pipelines prior to loading


“OCIMF” - Oil Companies International Marine Forum


“OO” - Owner's option


“Owner” - That entity exercising commercial control of the Vessel identified in Box 8; interchangeable with "contractor" and "offeror," and to include disponent owners and all the shipowner's and disponent owner's agents, employees, independent contractors, Master, Officers, and crew


“P&I” - Maritime protection and indemnity insurance


“Part Cargo” - With reference to Box 17 (dry cargo voyage) or Box 25 (tanker voyage), Charterer's obligation to furnish and Owner's obligation to load a specified quantity of cargo, which may be further subject to stipulated minimum and maximum values or an optional margin


"Paying Office" - Identified in Box 18a of SF 1449


"Place" - Any berth, dock, anchorage, or alongside any vessel or lighter or any other place whatsoever to which Charterer is entitled to direct the Vessel hereunder


"Psf" - Pounds per square foot load measure [1 psf equals 0.0478803 kPa]


“QAR” - Quality Assurance Representative; interchangeable with “Charterer’s inspector” and “Charterer’s representative”


"RFP" - Request for Proposals; interchangeable with "solicitation"


“R.O.B.” - Material remaining onboard as defined by API Standard, that is, the water, oil, slops, oil residue, oil/water emulsions, sludge, and sediment in Vessel tanks, void spaces, and/or pipelines after discharge


"RO/RO" - Roll-on, roll-off loading and discharging process


“Route” - See Attachment IX(e) (tanker voyage only)


"SDWT" - Deadweight capacity, to assigned summer mean draft


"SHEX" - Sundays, U.S. Government holidays, and holidays observed at the port (whether national or local) to be excluded from the time computation with the following time so excluded:



(a) from 1700 hours local time on Saturday until 0800 hours local time on the following Monday, except in countries where Friday is the recognized weekly day of rest (where time from 1200 hours local time on Thursday until 0800 hours local time on the following Saturday will be excluded);



(b) from 1700 hours local time on the day preceding a holiday until 0800 hours local time on the following working day.


"SSHEX" - Saturdays, Sundays, U.S. Government holidays, and holidays observed at the port (whether national or local) to be excluded from the time computation, with the following time so excluded:



(a) from 1700 hours local time on Friday until 0800 hours local time on the following Monday, except in countries where Friday is the recognized weekly day of rest (where time from 1200 hours local time on Thursday until 0800 hours local time on the following Saturday will be excluded);



(b) from 1700 hours local time on the day preceding a holiday until 0800 hours local time on the following working day.


“SHINC”  - Sundays, U.S. holidays and holidays observed at the port (whether national or local) to be included in the time computation.  See “SSHINC”


“SSHINC” - Saturdays, Sundays, U.S. Government holidays, and holidays observed at the port (whether national or local) to be included in the time computation, with time counting:



(a) from 1700 hours local time on Friday until 0800 hours local time on the following Monday, except in countries where Friday is the recognized weekly day of rest (where time from 1200 hours local time on Thursday until 0800 hours local time on the following Saturday will count);



(b) from 1700 hours local time on the day preceding a holiday until 0800 hours local time on the following working day.


"SWL" - Safe working load


“t” - metric ton (1 metric ton equals 0.9842064 long ton)


“Tanker Loading Reports” - Charterer-issued cargo manifests, to include DD Form 250-1


“TCV” - Total Calculated Volume as defined by API Standard, that is, GSV plus free water


“USCG” – United States Coast Guard


“VEF” - Vessel Experience Factor as defined by API


“Voyage” - Identified at Boxes 3 and 5 (dry cargo voyage) or Boxes 7-9 (tanker voyage)


“Worldscale” - interchangeable with “WS”


“WS” - New Worldwide Tanker Nominal Freight Scale, code name “New Worldscale,” (as revised and current as of the Charter Party Date, jointly sponsored and issued by the Worldscale Association (London), Ltd. and Worldscale Association (NYC), Inc.

(b)
Ice (MSC 5252.247-9856 (Jun 1998))

(1)
General.  The Vessel shall not be ordered or bound to enter any port or place inaccessible due to ice, or at which lights, lightships, markers, or buoys on Vessel's arrival are (or are likely to be) withdrawn by reason of ice.  The Vessel shall not be obliged to force ice.


(2)
Responsibilities.  If a nominated port or place is inaccessible due to ice, the Master shall immediately notify Charterer requesting revised orders and shall remain outside the ice-bound area.  If there is danger of the Vessel being frozen in at any nominated port or place, the Vessel shall, at Master's discretion, proceed to the nearest safe and ice-free position, at the same time requesting Charterer's revised orders.  If such nominated port or place in question is:



(i)
the first or only loading port or place and no cargo has been loaded, Charterer shall have the option of nominating an alternative loading port or place, or of cancelling this Charter Party;



(ii)
the first or only loading port or place and cargo has been loaded, or any subsequent loading port or place, Charterer shall have the option of nominating an alternative loading port or place, or of ordering the Vessel to proceed on the voyage without completing loading, paying any deadfreight so incurred;



(iii)
a discharging port or place, Charterer shall have the option of nominating an alternative discharging port or place, or of ordering the Vessel to wait at a safe port or place off the nominated port until it can safely be entered.


(3)
Consequences.  If in the exercise of Charterer's rights under this paragraph:



(i)
the Charter Party is cancelled, time lost during the period from when the request for revised orders was received by Charterer, or from the time when the Vessel arrived and gave notice of readiness (whichever is earlier), until the time when Owner received notice of such cancellation shall count as laytime; further, the cost of any fuel consumed during said period to be reimbursed at the market price where and when bunkers are next taken, less the value of the Vessel's in-port bunker consumption during said period;



(ii)
the loaded voyage is changed, freight shall nevertheless be payable in accordance with Part III(a) (Freight) above, but increased or reduced to compensate for the increase or reduction in voyage costs.  Such increase or reduction in voyage costs shall be calculated by reference to: (a) the change in voyage time (valued as time on demurrage; and to include any time awaiting revised orders); (b) the change in bunkers consumed (valued as provided at subparagraph (i) above); and (c) the change in port charges incurred;



(iii)
the Vessel discharges at the nominated discharging port or place, this shall be at Charterer's risk, and the whole period from the time the Master's request for revised orders was received by Charterer until the Vessel can safely depart after completion of discharge shall count as laytime.

(c)
Quarantine (MSC 5252.247-9857 (Jun 1998)).  If at the time of nomination quarantine is in force at a nominated port or place of loading or discharging, any time thereby lost by the Vessel shall count as laytime or, if the Vessel is on demurrage, as time on demurrage.  If, however, quarantine comes into force at such port or place after its nomination, only one-half of the time thereby lost by the Vessel shall count as laytime, except that all time so lost shall be counted as demurrage if the Vessel is on demurrage upon its arrival in such port or place.

(d)
Amended Jason Clause (MSC 5252.247-9828 (Oct 1998)).  In the event of accident, danger, damage, or disaster before or after commencement of any voyage under this Charter resulting from any cause whatsoever, whether due to negligence or not, for which or for the consequence of which the Owner is not responsible by statute, contract, or otherwise, Charterer, the cargo, shippers, consignees, or owners of the cargo shall contribute with the Owner in general average to the payment of any sacrifices, losses, or expenses of a general average nature that may be made or incurred and shall pay salvage and special charges incurred in respect of the cargo.  If a salving Vessel is owned or operated by the Owner, salvage shall be paid for as fully as if the salving Vessel belonged to strangers.

(e)
General Average (MSC 5252.247-9818 (Oct 1998)).  General average shall be adjusted, stated, and settled according to York-Antwerp Rules 1974, as amended 1990, or any subsequent modification thereof, in the Port of New York according to the laws and usages at the port of New York.  In such adjustment, disbursements in foreign currencies shall be exchanged into United States money at the rate prevailing on the dates made and allowances for damage to cargo claimed in foreign currency shall be converted at the rate prevailing on the last day of discharge at the port or place of final discharge of such damaged cargo from the Vessel.  Notwithstanding the foregoing, Charterer's contributions in general average shall in no event exceed three times Owner's contributions for any single general average incident.

(f)
Deviation (MSC 5252.247-9819 (Jun 1998)).  The Vessel shall have liberty to sail with or without pilots, to tow or to be towed, to go to the assistance of vessels in distress, and to deviate for the purpose of saving life or property or of landing any ill or injured person on board.  Any salvage shall be for the sole benefit of the Owner.

(g)
Agents (MSC 5252.247-9820 (Dec 1988)).  The Owner shall appoint, direct, and pay Vessel's agents at all ports visited.

(h)
Subcharter (MSC 5252.247-9822 - Alternate I (Jun 1998)).  The Charterer shall have the right, without the prior written consent of the Owner, to subcharter or agree to subcharter the Vessel under any form of voyage charter.  If Charterer shall enter into any such charter, Charterer shall nevertheless remain responsible for performance of this Charter.  Any such subcharter shall include a provision that it is subject to the provisions of this Charter.

(i)
War


(1)
Requirement.  If Vessel is ordered under this Charter Party to any port, place, zone, or route involved in a state of war, warlike operations or hostilities, civil strife or piracy (whether there be a declaration of war or not) where it might reasonably be expected to be subject to capture, seizure, arrest, or hostile act by a belligerent power (whether de facto or de jure), it shall be unreasonable for Owner not to prosecute said voyage instructions if insurance against said risks is then available commercially or under a Government program, or if the Government offers owner an indemnity under Public Law 85-804 against losses that would be covered by such insurance.  In the event of the existence of said risks, Charterer shall, to the extent provided in this paragraph (i), assume provable additional costs of wages (including all additional bonuses and payments required) and insurance and all taxes associated therewith properly incurred by Owner as a consequence of service under this Charter Party.


(2)
Additional Wage Costs.  Charterer shall reimburse Owner for provable additional costs (including taxes associated there​with) incurred pursuant to this Charter Party as a consequence of the risks identified in subparagraph (1) above for (i) wages of Master, Officers, or crew and (ii) required payments or bonuses to Master, Officers, or crew.  However, any of said wages or payments shall not exceed in amount that which would be payable, under applicable laws and regulations, to U.S. Civil Service mariners in the employ of the Military Sealift Command in the same port, place, zone, or route.


(3)
Additional Insurance Costs.  Charterer shall reimburse Owner for provable additional costs of premia and taxes associated therewith (over and above such costs in effect on the Charter Party Date) reasonably incurred pursuant to this Charter Party as a consequence of the risks identified in subparagraph (i)(1) above in the Vessel's War Risk Hull & Machinery policy, in the Vessel's War Risk Protection & Indemnity policy, and in any war risk policy on the lives of or for injuries to Officers and crew.  Provided, however, that no proportion of additional premia allocable to insuring an amount in excess of the insured value of the Vessel (as of the Charter Party Date) shall be reimbursable by Charterer in respect of any of the foregoing war risk policies.  Provided further that Owner shall apply for and remit to Charterer as savings any rebates by reason of Vessel trading in lower-premium war risk areas.  Provided further that the United States of America shall be named as an additional assured with waiver of subrogation noted under all of the foregoing war risk policies.  Alternatively, with respect to any area(s) excluded by war risk trading warranties under Owner’s commercial war risk insurance coverage, in Charterer's sole option and at no cost to the Government, Charterer may delete this subparagraph (i)(3) with twenty-four hours notice in which case (i) Part V(ab) (Voyage Charter War Risk Coverage) shall automatically be effective in such area; or (ii) the Government shall offer an indemnity under Public Law 85-804.


(4)
Insurance Nonavailability.  If no commercial or Governmental insurance is available for service under this Charter Party covering the risks identified in subparagraph (i)(1) above, Vessel shall not be required to enter or remain at any port, place, zone, or route subject to said risks; Charterer in such case shall have the right to order the Vessel to other port(s) or place(s) consistent with Boxes 3 and 5 herein.

(j)
Substitution (MSC 5252.212-9808 (Jun 1998)).  The Owner may at any time propose to substitute a vessel of substantially the same characteristics as the Vessel identified at Box 8, for services under this Charter Party.  Said substitution, if proposed, shall be at the sole discretion of the Contracting Officer and at no additional cost to the Government.

(k)
Law Governing (MSC 5252.247-9833 (Jun 1998)).  This Charter Party shall be governed by the laws of the United States.

(l)
Notice of ETA (MSC 5252.247-9835 (Jul 1991)).  Upon commencing the voyages to either the loading or discharging ports, Master shall advise Charterer by electronic-mail of Vessel's expected date and time of arrival.  Further, and provided the length of the voyage permits, the Master shall confirm or amend such advice by electronic-mail seventy-two, forty-eight, and twenty-four hours prior to Vessel's arrival at the loading and discharging ports.

(m)
Invoicing and Payment (Reimbursables) (MSC 5252.232-9810 (Oct 1998)).  The Owner shall be reimbursed by the Charterer for all of the charges and expenses which are incurred by the Owner for Charterer’s account as herein provided, upon presentation of such vouchers, receipts, and other documentation necessary to determine the charges and expenses fair and reasonable, as are required under the applicable provisions of this Charter Party and billing instructions.

(n)
Method of Payment.  If payment(s) under this contract are to be made by check and the contractor elects that the Payment Office send the check via Federal Express, the contractor shall include such instruction and the contractor’s Federal Express account number when submitting the invoice for payment.

(o)
Year 2000 Compliance.  The Contractor shall provide and use systems, both corporate and vessel, that are Year 2000 compliant and which ensure that performance abnormalities associated with transition to Year 2000 are not experienced.  Year 2000 compliant means with respect to information technology, that the information technology accurately processes date/time data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, and the years 1999 and 2000 and leap year calculations, to the extent that other information technology, used in combination with the information technology being acquired, properly exchanges date/time data with it.

V.  DRY CARGO VOYAGE ADDITIONAL CONTRACT REQUIREMENTS (AS APPLICABLE).  (ADDENDUM TO FAR 52.212-4).  Unless specifically referenced in Box 7, the Sections that follow do not apply to this Charter Party:

(a)
Loading and Discharging (F.i.o.s.s.) (MSC 5252.247-9849 (Jun 1998))


(1)
Except as otherwise provided, the cargo shall be brought into the holds, loaded, stowed, and secured/unsecured, and taken from the holds and discharged by the Charterer or its representatives, free of any expense whatsoever to the Owner.


(2)
Charterer shall be responsible for the cost of the following:



(i)
Stevedoring.



(ii)
Clerking, tallying, checking, and cargo documentation.



(iii)
Heavy-lift equipment other than Vessel's own gear, when ordered for the convenience of Charterer, although Charterer to have free use of any cranes, winches, derricks, tackle, gear, and sufficient motive power therefor, aboard the Vessel.



(iv)
Removal of strongbacks with shore equipment where use of shore equipment is not necessitated by a structural or mechanical defect in the Vessel unless said defect is caused by the fault or negligence of the Charterer.



(v)
Lighterage not on account of any deficiency of the Vessel, and all costs associated therewith.



(vi)
Lashing, sheathing, unsheathing, securing/unsecuring, dunnaging, lashing gear, separation material, deck-cargo cover material, and any special fittings required, to include all labor and materials therefor, although Charterer to have free use of lashing gear, dunnaging, shifting boards, and fittings aboard the Vessel.



(vii) Winchmen, unless same are requested and permitted to be from Vessel's crew.



(viii) All opening and closing of Vessel's hatches, unless requested and permitted to be accomplished by Vessel's crew.



(ix)
At discharge, sweeping clean those holds utilized for the carriage of the cargo identified in Box 2.


(3)
Owner to be responsible for the cost of the following:



(i)
Heavy-lift equipment other than Vessel's own gear, when ordered for the convenience of the Owner.



(ii)
Light, as on board the Vessel.

(b)
Loading and Discharging (F.i.o. ex s.s.) (MSC 5252.247-9850 (Jun 1998)).  Except as otherwise provided, the cargo shall be brought into the holds and loaded, and taken from the holds and discharged by the Charterer or its representatives, free of any expense whatsoever to the Owner.  Stowage and securing/unsecuring shall be for the Owner's account.


(1)
Charterer shall be responsible for the cost of the following:



(i)
Stevedoring.



(ii)
Clerking, tallying, checking, and cargo documentation.



(iii) Heavy-lift equipment other than Vessel's own gear, when ordered for the convenience of Charterer, although Charterer to have free use of any cranes, winches, derricks, tackle, gear, and sufficient motive power therefor, aboard the Vessel.



(iv)
Removal of strongbacks with shore equipment where use of shore equipment is not necessitated by a structural or mechanical defect in the Vessel unless said defect is caused by the fault or negligence of the Charterer.



(v)
Lighterage not on account of any deficiency of the Vessel, and all costs associated therewith.



(vi)
Winchmen, unless same are requested and permitted to be from Vessel's crew.



(vii) All opening and closing of Vessel's hatches, unless requested and permitted to be accomplished by Vessel's crew.



(viii) At discharge, sweeping clean those holds utilized for the carriage of the cargo identified in Box 2.


(2)
Owner to be responsible for the cost and time of the following:



(i)
Lashing, sheathing, unsheathing, securing/unsecuring, dunnaging, lashing gear, D-rings, separation material, deck-cargo cover material, and any special fittings (including those for special trades, dangerous cargoes, explosive cargoes, deck cargoes, or unusual cargoes) that are required, to include all labor and materials therefor.



(ii)
Heavy-lift equipment other than Vessel's own gear, when ordered for the convenience of the Owner.



(iii) Light, as on board the Vessel.

(c)
Loading and Discharging (Liner terms) (MSC 5252.247-9851 (Jun 1998)).  Owner shall be responsible for those loading and discharging services as are normally performed by a common carrier in its usual commercial service including without limitation, unless otherwise agreed, responsibility for the cost and time of the following:


(1)
Stevedoring, including any and all expenses necessary to load the cargo in the customary manner from alongside the Vessel, and to discharge same in the customary manner under Vessel's gear or under shore gear.


(2)
Clerking, tallying, checking, and cargo documentation.


(3)
Shore-based and Vessel-based lifting equipment necessary.


(4)
Removal of strongbacks.


(5)
Lighterage and all costs associated therewith.


(6)
Winchmen.


(7)
Lashing, sheathing, unsheathing, securing/unsecuring, dunnaging, lashing gear, D-rings, separation material, deck-cargo cover material, and any special fittings (including those for special trades, dangerous cargoes, explosive cargoes, deck cargoes, or unusual cargoes) that are required, including all labor and materials therefor.


(8)
All opening and closing of Vessel's hatches.


(9)
Lighting, as onboard the Vessel.

(d)
Loading and Discharging (F.i.o.s.s. with Owner-Furnished Lashing Gear) (MSC 5252.247-9852 (Jun 1998))  Loading and discharging shall be in accordance with paragraph (a) (Loading and Discharging (F.i.o.s.s.)) above, except that:


(1)
Owner shall furnish free of expense all material necessary for lashing, sheathing, securing/unsecuring, dunnaging, separating, or covering the entire cargo identified in Box 2, as well as any special fittings required (including those for special trades, dangerous cargoes, explosive cargoes, deck cargoes, or unusual cargoes).


(2)
In the case of roll-on/roll-off service, Vessel shall be equipped with lashing points not greater than ten feet apart on a grid, or equipped with an alternative lashing system approved in writing in advance by the Contracting Officer.

(e)
Loading and Discharging (F.i.o.s.s. with Owner-Furnished Trailers or Gear) (MSC 5252.247-9853 (Jun 1998)).  Loading and discharging shall be in accordance with paragraph (a) (Loading and Discharging (F.i.o.s.s.)) above, except that:


(1)
In the case of roll-on/roll-off service, Owner shall furnish free of expense all "lowboy" or "mafi" trailers necessary to transport the cargo identified in Box 2.  Should said Owner​furnished trailers not be compatible with standard U.S. Government tractors, Owner shall additionally furnish free of expense all necessary tractors that are compatible with the Owner's trailers.


(2)
In the case of lift-on/lift-off service, Vessel shall be equipped, free of additional expense to the Charterer, with heavylift gear adequate to load and discharge the cargo identified in Box 2 at an acceptable tempo.

(f)
Loading and Discharging (Liner terms from/to Government Terminal) (MSC 5252.247-9854 (Jun 1998)).  Loading and discharging shall be in accordance with paragraph (c) (Loading and Discharging Liner Terms) above, except that:


(1)
All time and expense associated with transporting the cargo in the customary manner from the Government's terminal to a point alongside the Vessel shall be for the Owner's account at the port(s) of loading.


(2)
All time and expense associated with transporting the cargo in the customary manner from a point under Vessel and/or shore gear to the Government's terminal shall be for the Owner's account at the port(s) of discharging.

(g)
Position Reports.  Upon commencing the voyages to either loading or discharging ports, the Owner shall advise both Charterer and military terminal authorities at loading and discharging ports (as applicable) of the Vessel's position and expected date and time of arrival.  Said reports shall be issued by electronic-mail on a daily basis, prior to noon, Washington, D.C. time.

(h)
Additional Equipment


(1)
Communications Equipment.  In addition to equipment required by the USCG, Vessel shall be equipped during the currency of this Charter with the following minimum communications capability with the Contractor further agreeing to install additional radio crystals as may later be required by the Charterer:



(i)
A radiotelegraph station as outlined in Subpart Q, Part 80, of the Federal Communications Commission (FCC) Rules and Regulations as evidenced by a current Cargo ship Safety Radio​telegraphy Certification and/or FCC Station License.



(ii)
One radio receiver, high frequency, minimum frequency range 2-24 MHz, A-1/A-2/A-3j emission (separate from main receiver).



(iii)
One HF radiotelephone transmitter/receiver: Minimum frequency range 2-30 MHz, 2.8 A-3j emission.  Synthesized frequency control for all marine band frequencies (minimum transmitter  RF power output 250 watts).



(iv)
HF radioteletype transmit/receive system (F1 emission) with selective calling device (SELCALL) and error correction device (SITOR) installed in the system.  Minimum frequency range 2-30 MHz and minimum transmitter RF power output 300 watts (DC Lineal Scale).



(v)
International Maritime Satellite (INMARSAT) system with bridge voice remote unit.  INMARSAT communications equipment must be in good operating condition for linkage with worldwide INMARSAT system.



(vi)
One Telefacsimile machine linked into the SATCOM or INMARSAT system.



(vii)
Computer/modem hook up to INMARSAT compatible with MSC e-mail.

NOTE:  The above requirements are not intended to restrict the utilization of the installed radio equipment for normal communications on other assigned or required frequencies.


(2)
The Charterer agrees to reimburse the Contractor for necessary communication expenses incurred in the operation of the Vessel except when such expenses are the Contractor's obligation or are incurred for the convenience of the Contractor, the Vessel, her Master, Officers, or crew.


(3)
Navigational Equipment. In addition to equipment required by the U.S.C.G., the Vessel shall be equipped during the currency of this Charter with the following navigational equipment:



(i)
Two radars (one 10 cm, one 3 cm) one of which is Automatic Radar Plotting Aids (ARPA) capable



(ii)
Global Positioning System (GPS)



(iii)
Gyro Compass



(iv)
Automatic Steering Device



(v)
Fathometer

(i)
Tugs and Barges

(1)
Construction.  All references in this Charter Party to "Vessel" shall be deemed to refer to the Tug and Barge chartered hereunder, unless the context clearly precludes such a reading.


(2)
Affreightment.  This charter is deemed to be for the purpose of affreightment and is not a towage contract.


(3)
COGSA.  COGSA shall apply to this Charter as specified at Part II(j) (Risk of Loss).  A barge will not be deemed a "package" thereunder.  All cargo in barges will be deemed stowed underdeck for purposes of application of COGSA.

(j)
Deviation for Bunkers.  The Vessel shall have the liberty as part of the contract voyage to proceed to any port or ports at which bunker fuel is available for the purpose of bunkering at any stage of the voyage whatsoever, whether such ports are on or off the direct and/or customary route or routes between any of the ports identified in Boxes 3 and 5, and the Vessel may there take bunkers in any quantity in the discretion of the Owner and even to the full capacity of the fuel tanks and deep tanks and any other compartment in which fuel can be carried, whether such amount is or is not required for the chartered voyage.

(k)
Supercargo and Government Representatives

(1)
Charterer’s Option.  The Charterer shall have the right to assign supercargo (supercargo as used herein is both plural and singular) and other Government representatives aboard the Vessel for duty purposes as far as accommodations and United States Coast Guard certification, when applicable, allow.  Charterer shall pay an amount of $30.00 per day, per person, covering all expenses including accommodations and victualling.  Owner shall victual U.S. Government representatives, pilots, and Customs Officers when authorized by Charterer at $7.00 per meal.  The Government particularly reserves the right to put a representative on-board the Vessel, with the pilot, at the approach to a discharge port (or otherwise as mutually agreeable) to inspect the Vessel and to monitor the unloading; reimbursement for accommodations and/or victualling is to be as described above.


(2)
Charterer’s Liability.  The Charterer shall be liable to the Owner for any loss of the Vessel's fittings or appurtenances or any damage to the Vessel, her fittings, or appurtenances caused by the act of supercargoes or Government representatives in the embarkation, carriage, or debarkation of supercargoes or Government representatives to the extent such loss or damage is not payable under the Vessel's insurance policies.  However, the Charterer shall not be liable for such damage unless written notice specifying such damage unless written notice specifying such damagae and, if obtainable, the name of the party or parties causing such damage shall have been given to the Charterer or its authorized representative within a reasonable time.

(l)
Nature of Contract (COA).  Under this COA, Charterer undertakes to provide for shipment and Owner undertakes to transport the cargo described in Box 2 between those ports identified in Boxes 3 and 5, over the period identified in Box 69.  Each voyage conducted under this COA shall be deemed conducted pursuant to a separate, single-voyage charter with terms as stipulated herein.

(m)
Program of Shipments (COA) (MSC 5252.247-9861 (Jun 1998))

(1)
Voyages.  Unless a specific program is agreed in Box 69, the program of shipments shall be fairly evenly spread over the period of this COA.  Should a specific program not be agreed, Box 69 shall nonetheless identify contemplated laydays and cargo quantities of voyages hereunder.


(2)
Laydays.  Unless a specific program is agreed in Box 69, the party authorized in Box 6 to designate laydays hereunder shall designate laydays of four-day span not less than ten running days prior to the commencing date of any voyage hereunder.


(3)
Nomination of Ports.  Should Box 3 permit Charterer to order the Vessel to load at one or more ports or places out of two or more ports or places named, or within a named range, Charterer shall nominate loading port(s) or place(s) not less than ten running days prior to the commencing date of the relevant voyage.  Should Box 5 permit Charterer to order the Vessel to discharge at one or more ports or places out of two or more ports or places named, or within a named range, Charterer shall nominate discharging port(s) or places in sufficient time to avoid delay to the Vessel.  However, the Charterer may at any time change said nominations and nominate new port(s) or place(s) whether or not within the range or rotation of the port(s) or place(s) previously nominated, always consistent with Boxes 3 and 5.  Should any such change of voyage orders be made, any time by which the steaming time to the port(s) or place(s) to which the Vessel is finally ordered exceeds the steaming time which would have elapsed had the Vessel been ordered to such port(s) or place(s) immediately upon sailing therefor shall count as laytime or, if the Vessel is on demurrage, as time on demurrage (less the value of the Vessel's in-port bunker consumption for the period of such excess time).  In addition, the Charterer shall reimburse the Owner the cost of any extra fuel consumed as a consequence of such excess time (at the market price where and when bunkers are next taken), but only upon such verification as required by Part IV(m) (Invoicing and Payment (Reimbursables)).

(n)
Vessel Nomination/Age Restriction (COA)

(1)
Requirement.  Owner shall nominate vessels from among those identified in Box 68, subject always to Part IV(k) (Substitution).  No Vessel shall be nominated which shall, at the time of its nomination, be in excess of 30 years old.


(2)
Notice.  Owner shall provide Charterer with written nomination of vessels performing hereunder at least seven running days prior to each respective commencing date.

(o)
Cancelling (COA)

(1)
Charterer's Rights.  Charterer's cancellation option described in Part III(l) (Cancelling) shall affect the voyage in question only.  However, should any two voyages be cancelled in accordance with Part III(l) (Cancelling), Charterer shall upon the third or any subsequent cancelled voyage have the option to cancel this Contract of Affreightment at no cost to the Government.  Any exercise or nonexercise of Charterer's cancellation option as aforesaid shall not be construed in derogation of any future right to cancel this Contract of Affreightment or to take any other action authorized hereunder or by law.


(2)
Cargo Quantity.  Should any voyage be cancelled in the exercise of Charterer's rights under this Contract of Affreightment, the corresponding quantity of cargo shall be deducted from the outstanding balance.  However, should said cancellation result from an incident within the Owner's control, the Charterer shall have the option to postpone the cancelled voyage within the period of this Contract of Affreightment by notice thereof to Owner not later than ten running days after said cancellation.


(3)
Renomination.  Should Charterer reject any nominated vessel in the exercise of its rights under this Contract of Affreight​ment, Owner shall, at Charterer's option, nominate another Vessel from among those identified in Box 68 or in accordance with Part IV(k) (Substitution).  Upon rejection, Charterer may at its sole discretion, however, deem a particular voyage cancelled in accordance with the terms of this Charter without permitting any renomination by Owner.

(p)
Final Shipment (COA).  Owner shall not be bound to transport any balance of the total quantity which is less than one-half the cargo quantity which was contemplated for the final shipment in Box 69.

(q)
Shortlifting (COA) (MSC 5252.247-9862 (Jun 1998))

(1)
Should the minimum cargo quantity identified in Box 2 for the full term of this COA not be transported for any reason not the fault of the Owner, freight shall be payable on the difference between the intaken, manifested measure of cargo transported and the minimum cargo quantity identified in Box 2 for the full term of this COA, excluding any amount of cargo not shipped in accordance with paragraph (p) (Final Shipment) above.  Unless otherwise agreed, the shortlifted amount shall be reckoned upon the expiry of this Contract of Affreightment.


(2)
This paragraph (q) not to apply if otherwise agreed, or if the agreed measure of freight is not based upon measure of the cargo.

(r)
Overage (COA).  Overage, if any, shall be reckoned on the basis of the maximum cargo quantity designated for the full term of this COA.

(s)
Charter Alterations (COA).  The following Parts are deleted from this Charter Party: III(c) (Deadfreight), III(f) (Cargo), III(g) (Non-Government Cargo) and III(i)(2) (Ports - Nomination).  Part I shall include pages I-1 through I-5.

(t)
Loading and Discharging (FLO/FLO) (MSC 5252.247-9855 (Jun 1998))

(1)
Terms.  The cargo shall be loaded and discharged using a float-on/float-off ("flo/flo") process.  The cargo shall be shipped on deck.


(2)
Loading.  At the loading site, having positioned the cargo fifty meters (or other distance as mutually agreed) from the Vessel's deck, Charterer's loading responsibility to end when the Vessel's first control line is made fast to the cargo.


(3)
Discharging.  At the discharging site, Charterer's discharging responsibility to begin when the last of the Vessel's control lines has been released from the cargo in the sequence and time-frame required by the Charterer.


(4)
Owner shall be responsible for the cost of the following:



(i)
All costs of positioning, ballasting, and deballasting the Vessel.



(ii)
Winchmen sufficient to operate Vessel's gear, whether or not from ship's crew.



(iii) All costs of securing and unsecuring the cargo, including costs of labor and materials associated with lashing, securing, bracing, blocking, cribbing, cradling, and all fastenings, fittings, posts, and blocks required therefor.



(iv)
Upon loading, the costs of assisting tugs and workboats as from the time said tugs/workboats are positioned fifty meters (or other distance as mutually agreed) from the Vessel, until the time said tugs/workboats are dismissed from the Vessel by the Master.  The tugs/workboats shall be engaged  by the Owner in number as mutually agreed.



(v)
Upon discharging, the costs of assisting tugs and workboats as from the time said tugs/workboats have reached a standby position off the Vessel designated by the Master, until the time that the last of the Vessel's cargo-control lines has been released from the cargo.  The tugs/workboats shall be engaged by the Owner in number as mutually agreed.



(vi)
All costs incurred in preparation of a detailed pre-stow plan to Charterer's satisfaction.


(5)
Charterer to be responsible for the cost of the following:



(i)
All costs of preparing the cargo for transportation, prior to its being loaded.



(ii)
Upon loading, the cost of assisting tugs and workboats as follows:  (1) for the tugs' time spent positioning from their home ports to the cargo's berth; (2) for the time spent shifting the cargo to a position of fifty meters (or other distance as mutually agreed) from the Vessel; and (3) for the tugs' time positioning back to their home port(s) after being dismissed by the Vessel's Master.  The tugs/workboats shall be engaged by the Owner in number as mutually agreed.  The cost of assisting tugs and workboats for Charterer's account as above shall be paid by the Owner and reimbursed by the Charterer in accordance with Part IV(m) (Invoicing and Payment (Reimbursables)).



(iii)
Upon discharging, the cost of assisting tugs and workboats as follows:  (i) for the tugs' time spent positioning from their home ports to a standby position off the Vessel designated by the Master; (ii) for the time spent shifting the cargo once the last of the Vessel's cargo-control lines has been released from the cargo; and (iii) for the tugs' time positioning back to their home port(s) after completion of the discharging operation.  The tugs/workboats shall be engaged  by the Owner in number as mutually agreed.  The cost of assisting tugs and workboats for Charterer's account as above shall be paid by the Owner and reimbursed by the Charterer in accordance with Part IV(m) (Invoicing and Payment (Reimbursables)).



(iv)
The costs of an independent, recognized marine surveyor, selected jointly by Owner and Charterer.  The surveyor as mutually agreed shall be engaged and paid by the Owner, and the Owner will be reimbursed the costs therefor by the Charterer in accordance with Part IV(m) (Invoicing and Payment (Reimbursables)).

(u)
Independent Surveyor (FLO/FLO)

(1)
Requirement.  In advance of the Vessel's sailing from the loading site agreed, an unconditional certificate of fitness shall have been issued by an independent surveyor.  Said certificate shall specify that the cargo is in every way properly loaded, stowed, lashed, and fit for the transportation contemplated.


(2)
Cost.  The cost and hiring of the marine surveyor hereunder shall be in accordance with paragraph (t) (Loading and Discharging (FLO/FLO)) above.


(3)
Reservation.  Any determination by the independent surveyor in respect of the services contemplated shall not be in derogation of any conflicting determination of unfitness by the Charterer in the exercise of its inspection rights under Part II(a) (Inspection).

(v)
Notice of Readiness (FLO/FLO) (MSC 5252.247-9808 (Jun 1998)).  When the Vessel has arrives at each load or discharge site, and is ready to receive or discharge the cargo, as the case may be, a notice of readiness shall be tendered during Office Hours SSHEX to the Charterer's representative by the Master or Owner's agent by letter, electronic-mail, radio, or telephone. An oral notice shall be confirmed promptly in writing.

(w)
Laytime/Demurrage (FLO/FLO) (MSC 5252.247-9812 (Jun 1998))

(1)
Commencement.  At loading and discharging sites, laytime shall commence six running hours after tender of a proper notice of readiness, or so much later as the Vessel is effectively ready to respectively receive or discharge the cargo.  Laytime shall not commence before 0800 hours local time on the commencing date identified in Box 6 unless the Charterer shall consent, in which case laytime shall commence upon tender of a proper notice of readiness and count as half time as used until 0800 hours local time on the commencing date.


(2)
Duration


(i)
Loading Site.  The laytime specified in Box 74a, in days of twenty-four running hours, weather permitting, shall be allowed the Charterer for the purpose of delivery of the cargo in accordance with paragraph (t) (Loading and Discharging (FLO/FLO)) above.  Said laytime shall continue to count until the Vessel's first cargo-control line is attached to the cargo.  Time used for submerging and deballasting shall not count.



(ii)
Discharging Site.  The laytime specified in Box 74b, in days of twenty-four running hours, weather permitting, shall be allowed the Charterer for the purpose of acceptance of redelivery of the cargo in accordance with paragraph (t) (Loading and Discharging (FLO/FLO)) above.  Said laytime shall continue to count until the last of the Vessel's cargo-control lines has been released from the cargo in the sequence and time-frame required by the Charterer.  Time used for submerging shall not count.

(x)
Alternate Loading or Discharging Site (FLO/FLO)

(1)
Rights of Owner and Charterer.  Should the Master judge that loading or discharging of the cargo (as applicable) will not be possible at the site ordered without unacceptable risk, the Charterer and Owner shall consult with a view to selecting an alternate site as near as possible to the site ordered.  Approval of any alternate site shall be in the Charterer's option, this option not to be construed in derogation of any other rights of the Charterer under this Charter or at law.


(2)
Cost.  Time lost and expenses incurred transiting to an alternate agreed loading or discharging site shall be compensated as set out in Part III(i)(4) above, as from the time that the Master notifies the Charterer of the unacceptable risk of loading or discharging.

(y)
Charter Alterations (FLO/FLO).  The following Parts are deleted from this Charter Party:  III(c) (Deadfreight), III(h)(1) (Loading and Discharging), III(j) (Notice of Readiness), and III(k)(1), (2), (3)(i)(D), and (3)(i)(E).  Part I shall include pages I-1 through I-4 and I-6.

(z)
Liability (Knock-for-Knock)

(1)
Charterer Named Assured.  The United States of America to be a named assured, with waiver of subrogation noted, on all of the insurance policies required at Part III(n) (Insurance) above, for the period and risks of this Charter Party.


(2)
Owner's Liability.  Owner to be liable for all loss or damage of whatsoever nature and howsoever caused to or sustained by the Vessel, any liability in respect of Vessel wreck removal and the expense of moving, lightening, or buoying the Vessel, any liability in respect of death or injury of any of the Owner's employees, servants, agents or subcontractors' personnel, any liability in respect of other cargo on board the Vessel not the subject of this Charter, and all liabilities consequent upon the loss, damage, or (except as otherwise provided in this Charter) delay of the Vessel, all of which shall be for the sole account of the Owner without recourse to the Charterer, its servants, agents, or representatives, and the Owner shall indemnify, defend, and hold Charterer harmless from and against any and all claims, losses, costs, damages, and expenses of every kind and nature including legal expenses arising from the foregoing.


(3)
Charterer's Liability.  Except to the extent recoverable under insurance required to be carried by Owner, Charterer shall be liable for all loss, damage, or delay of whatsoever nature and howsoever caused to or sustained by the cargo, including any property operated, owned, hired, and/or leased by the Charterer on board the Vessel or cargo, any liability in respect of cargo wreck removal and the expense of (except as otherwise provided in this Charter) moving, lightening, or buoying the cargo, all of which shall be for the sole account of the Charterer without recourse to the Owner, its servants, or agents.

(aa)
Both to Blame.  To the extent not inconsistent with U.S. law, the following shall apply:


(1)
If the Vessel comes into collision with another ship as a result of the negligence of the other ship and any act, neglect, or default of the Master, mariner, pilot, or servants in the navigation or in the management of the Vessel, the Charterer shall indemnify Owner, or where Owner is not the owner/charterer of the Vessel, shall indemnify Owner as agent or trustee for the Owner, against all loss or liability to the other or non-carrying ship or her owners insofar as such loss or liability represents loss of or damage to, or any claims whatsoever of the Charterer, paid or payable by the other or non-carrying ship or her owners to the Charterer and/or owners of the cargo and set off, recouped, or recovered by the other or non-carrying ship or her owners as part of their claim against the Vessel or Owner.


(2)
The foregoing provisions shall also apply where the owners/operators or those in charge of any ship or ships or objects other than, or in addition to the colliding ships or object are at fault in respect of a collision or contact, stranding, or other accident.

(ab)
Voyage Charter War Risk Coverage.  Types and Duration of Coverage.  Under the authority of 46 U.S.C. 1285, the U.S. Maritime Administration will furnish the following War Risk insurance coverages, which will be effective during the Vessel's transit during this Charter of areas currently excluded under commercial marine insurance war risk trading warranties.


(1)
War Risk Hull Coverage, insured at the hull value stated in Vessel's current commercial hull and increased value policies effective on Charter Party date or on date specified in the solicitation, a copy of which current hull policies shall be furnished to Charterer;


(2)
War Risk Protection and Indemnity coverage, insured at a value of either: (A) one-hundred fifty percent of the hull value stated in Vessel's current commercial hull policy effective on Charter Party date or on date specified in the solicitation; or (B) USD 50 million, whichever is greater but in no event exceeding that amount of commercial P&I cover which was in effect for the Vessel on Charter Party date or on date specified in the solicitation;


(3)
War Risk Blocking and Trapping Coverage;


(4)
War Risk Second Seamen's Coverage, the principal sum of which shall be USD 150,000 per Master, officer, or crew member (this is also loss-of-life benefit).  Non-hospitalization disability payments therein to be payable in the amount of USD 1,500 per month.  Hospitalization disability payments therein to be payable in the amount of USD 1,000 per month.  Dismemberment benefits to be payable in accordance with the schedule identified in the policy, as a percentage of the USD 150,000 principal sum.  For loss of or damage to personal effects, an amount not exceeding USD 1,500 shall be payable to licensed officers, and an amount not exceeding USD 1,000 shall be payable to unlicensed crew members and U.S. Merchant Marine cadets and cadet officers.


(5)
War Risk Loss-of-Hire coverage, if a commercial loss-of-hire policy was in effect on the Vessel on Charter Party date or on date specified in the solicitation.  The sum insured by this policy, including the amount of lost time which is covered, will be equivalent to the levels insured by the Vessel's commercial policy.  However, the amount insured by this policy will in no event exceed the hire rate (effective under this Charter Party when the loss of time began), over a maximum duration of 90 days lost.  This maximum amount will be further subject to a deductible equivalent to that in place under the Vessel's commercial policy.


(6)
Terms of coverage above referenced to be in accordance with MARAD policies issued pursuant to the authority of 46 APP. U.S.C. 1285 as approved by the Contracting Officer, in the form of Policy set forth in 46 CFR 308, as such form is amended.


(7)
Contractor shall provide, as a minimum, a Certificate of Insurance evidencing types and levels of insurance held.  If requested by Contracting Officer, the Contractor shall provide a copy of above mentioned policies with endorsements.


(8)
Notwithstanding any other provision of this Charter Party, all other insurance shall be for Contractor's account.

(ac)
Securing and Stowing of Ammunition Containers

(1)
Vessels offered must be acceptable for carriage of explosives in accordance with International Maritime Dangerous Goods Code (IMDG).

(2)
Vessels offered must, in addition to being fully equipped to carry IMDG CLASS 1, be fully container fitted either with cell guides or stools (base fittings for securing containers on tank tops/hatch covers), stacking cones and container securing devices.


(3)
Containers loaded with IMDG CLASS 1 explosives stowed underdeck must be stowed a minimum of 3 meters away from the engine room bulkhead when the Vessel is fitted with an engine room bulkhead insulated to A60 standard.  For vessels not fitted with an engine room bulkhead insulated to A60 standard, there must be a 9 meter separation.  Deck stowed containers must be separated from the bridge, accommodation spaces and life savings appliances by a minimum horizontal distance of 8 meters.

(ad)
Explosive Warranty.  Offerors warrant that Vessel is suitable for carriage of such explosives as described herein.  Provision of any fittings, such as fire fighting/detection equipment, and making good any defects to the Vessel, her gear, her fixtures and fittings to make the Vessel suitable for carrying the cargo described, including any necessary certificates/surveys required by competent authority, shall be for the expense of the Vessel.  Vessels are required to have aboard current editions of the following publications:


(1)
Medical First Aid Guide for Use in Accidents Involving Dangerous Goods (MFAG)


(2)
Emergency Procedures for Ships Carrying Dangerous Goods (EMS).


(3)
International Maritime Dangerous Goods Code Volume relating to IMDG CLASS 1.


(4)
Vessels loading out of U.S. ports shall have aboard current editions of Title 49, U.S. Code of Federal Regulations, Chapter 1, Subchapter C.

(ae)
Safety and Fire Protections and Lighting

(1)
Vessel(s) offered must be in compliance with all applicable safety regulations and SOLAS requirements, comply with the IMDG code and be equipped with the following fire protection equipment in working order when tendering notice of readiness:



(i)
Main machinery spaces must be fitted with a fixed fire-detection and fire alarm system and a fixed fire-extinguishing installation equivalent to SOLAS standards.



(ii)
All cargo spaces must be fitted with a fire detection system.



(iii)
Vessel must be equipped with a power operated emergency fire pump, which, together with its source of power and sea connections, should be located outside the machinery space.



(iv)
At least two sets of self-contained breathing apparatus of an approved type must be aboard.



(v)
At least two fireman's outfits of an approved type must be aboard.


(2)
If fixed hold lighting is installed, the fittings and wiring must be intrinsically safe, well protected from mechanical damage, dust tight and protected from water damage.  If portable hold lights are used they must be completely protected from dust and protected against projections of water from all directions.  Flexible cable should have at least a steel or copper braid armour with an overall sheath of PVC, tough rubber or similar material.

(af)
Emergency Preparedness.  At all times when the Vessel is laden with explosives in United Kingdom ports, local regulations require that the following conditions are observed:


(1)
The main engine must be available for immediate emergency use.


(2)
Sufficient crew must be on board to enable the Vessel to get underway immediately.


(3)
A roving watchstander will be on-deck during hours of darkness whenever cargo operations are not being conducted.

(ag)
Nordenham/Bremerhaven Port Charges.  The following is added as the last sentence to Part II, paragraph (k), Taxes, of this Charter Party:  “The Contractor is responsible for arranging and paying for fire tug service, quay dues and gangway watchmen required by the port.  These charges will be reimbursed by the Government upon submission of proper documentation under this Contract.”

VI.  FAR 52.212-5 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS-COMMERCIAL ITEMS (May 2002)


(a) The Contractor shall comply with the following FAR clauses, which are incorporated in this contract by reference, to implement provisions of law or executive orders applicable to acquisitions of commercial items: 

(1) 52.222-3
Convict Labor (E.O. 11755).

(2) 52.233-3
Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components: 

[Contracting Officer must check as appropriate.] 

 FORMCHECKBOX 

(1) 52.203-6
Restrictions on Subcontractor Sales to the Government, with Alternate I (41 U.S.C. 253g and 10 U.S.C. 2402).

 FORMCHECKBOX 

(2) 52.219-3
Notice of Total HUBZone Small Business Set-Aside (Jan 1999). 



 FORMCHECKBOX 

(3) 52.219-4
Notice of Price Evaluation Preference for HUBZone Small Business Concerns (Jan 1999) (if the offeror elects to waive the preference, it shall so indicate in its offer).

 FORMCHECKBOX 


(4) (i) 52.219-5


Very Small Business Set-Aside (Pub. L. 103-403, section 304, Small Business Reauthorization and Amendments Act of 1994). 

(ii)  ( FORMCHECKBOX 
 Alternate I) to 52.219-5. 

(iii) ( FORMCHECKBOX 
 Alternate II)  to 52.219-5.

 FORMCHECKBOX 

(5) 52.219-8
Utilization of Small Business Concerns (15 U.S.C. 637 (d)(2) and (3)).

 FORMCHECKBOX 

(6) 52.219-9
Small Business Subcontracting Plan (15 U.S.C. 637(d)(4)).

 FORMCHECKBOX 

(7) 52.219-14
Limitations on Subcontracting (15 U.S.C. 637(a)(14)).

 FORMCHECKBOX 

(8) (i) 52.219-23
Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323) (if the offeror elects to waive the adjustment, it shall so indicate in its offer). 

(ii)  ( FORMCHECKBOX 
 Alternate I) of 52.219-23.

 FORMCHECKBOX 

 (9) 52.219-25
Small Disadvantaged Business Participation Program-Disadvantaged Status and Reporting (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

 FORMCHECKBOX 

(10) 52.219-26
Small Disadvantaged Business Participation Program-Incentive Subcontracting (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

 FORMCHECKBOX 

(11) 52.222-21
Prohibition of Segregated Facilities (Feb 1999).

 FORMCHECKBOX 

(12) 52.222-26
Equal Opportunity (E.O. 11246).

 FORMCHECKBOX 

(13) 52.222-35
Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (38 U.S.C. 4212)

 FORMCHECKBOX 

(14) 52.222-36
Affirmative Action for Workers with Disabilities (29 U.S.C. 793)

 FORMCHECKBOX 

(15) 52.222-37
Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (38 U.S.C. 4212).

 FORMCHECKBOX 

(16) 52.222-19
Child Labor-Cooperation with Authorities and Remedies (E.O. 13126).

 FORMCHECKBOX 

(17) (i) 52.223-9
Estimate of Percentage of Recovered Material Content for EPA-Designated Products (42 U.S.C. 6962(c)(3)(A)(ii)). 

(ii) ( FORMCHECKBOX 
 Alternate I) of 52.223-9 (42 U.S.C. 6962(i)(2)(C)).

 FORMCHECKBOX 

(18) 52.225-1
Buy American Act-Supplies (41 U.S.C. 10a - 10d).

 FORMCHECKBOX 

(19) (i) 52.225-3
Buy American Act-North American Free Trade Agreement-Israeli Trade Act (41 U.S.C. 10a - 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note). 

 (ii) ( FORMCHECKBOX 
 Alternate I) of 52.225-3. 

(iii) ( FORMCHECKBOX 
 Alternate II) of 52.225-3.

 FORMCHECKBOX 

(20) 52.225-5
Trade Agreements (19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

 FORMCHECKBOX 

(21) 52.225-13,
Restriction on Certain Foreign Purchases (E.O. 12722, 12724, 13059, 13067, 13121, and 13129).

 FORMCHECKBOX 

(22) 52.225-15
Sanctioned European Union Country End Products (E.O. 12849).

 FORMCHECKBOX 

(23) 52.225-16
Sanctioned European Union Country Services (E.O. 12849).

 FORMCHECKBOX 

(24) 52.232-33
Payment by Electronic Funds Transfer-Central Contractor Registration (31 U.S.C. 3332).

 FORMCHECKBOX 

(25) 52.232-34
Payment by Electronic Funds Transfer-Other than Central Contractor Registration (31 U.S.C. 3332).

 FORMCHECKBOX 

(26) 52.232-36
Payment by Third Party (31 U.S.C. 3332).

 FORMCHECKBOX 

(27) 52.239-1
Privacy or Security Safeguards (5 U.S.C. 552a).

 FORMCHECKBOX 

(28) (i) 52.247-64
Preference for Privately Owned U.S.-Flag Commercial Vessels (46 U.S.C. 1241). 

(ii) ( FORMCHECKBOX 
 Alternate I) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in this paragraph (c), applicable to commercial services, which the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or executive orders applicable to acquisitions of commercial items or components: 

[Contracting Officer check as appropriate.] 

 FORMCHECKBOX 

(1) 52.222-41
Service Contract Act of 1965, As Amended (41 U.S.C. 351, et seq.).

 FORMCHECKBOX 

(2) 52.222-42
Statement of Equivalent Rates for Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).  

 FORMCHECKBOX 

(3) 52.222-43
Fair Labor Standards Act and Service Contract Act-Price Adjustment (Multiple Year and Option Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

 FORMCHECKBOX 

(4) 52.222-44
Fair Labor Standards Act and Service Contract Act-Price Adjustment (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

 FORMCHECKBOX 

(5) 52.222-47
SCA Minimum Wages and Fringe Benefits Applicable to Successor Contract Pursuant to Predecessor Contractor Collective Bargaining Agreement (CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The Contractor shall comply with the provisions of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit and Records-Negotiation. 

(1) The Comptroller General of the United States, or an authorized representative of the Comptroller General, shall have access to and right to examine any of the Contractor's directly pertinent records involving transactions related to this contract. 

(2) The Contractor shall make available at its offices at all reasonable times the records, materials, and other evidence for examination, audit, or reproduction, until 3 years after final payment under this contract or for any shorter period specified in FAR Subpart 4.7, Contractor Records Retention, of the other clauses of this contract. If this contract is completely or partially terminated, the records relating to the work terminated shall be made available for 3 years after any resulting final termination settlement. Records relating to appeals under the disputes clause or to litigation or the settlement of claims arising under or relating to this contract shall be made available until such appeals, litigation, or claims are finally resolved. 

(3) As used in this clause, records include books, documents, accounting procedures and practices, and other data, regardless of type and regardless of form. This does not require the Contractor to create or maintain any record that the Contractor does not maintain in the ordinary course of business or pursuant to a provision of law. 

(e) Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c) or (d) of this clause, the Contractor is not required to include any FAR clause, other than those listed below (and as may be required by an addenda to this paragraph to establish the reasonableness of prices under Part 15), in a subcontract for commercial items or commercial components- 

(1) 52.222-26
Equal Opportunity (E.O. 11246);

(2) 52.222-35
Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (38 U.S.C. 4212);

(3) 52.222-36
Affirmative Action for Workers with Disabilities (29 U.S.C. 793);

(4) 52.247-64
Preference for Privately-Owned U.S. Flag Commercial Vessels (46 U.S.C. 1241) (flow down not required for subcontracts awarded beginning May 1, 1996); and (5) 52.222-41, Service Contract Act of 1965, As Amended (41 U.S.C. 351, et seq.).

FAR 52.232-35 DESIGNATION OF OFFICE FOR GOVERNMENT RECEIPT OF ELECTRONIC FUNDS TRANSFER INFORMATION (MAY 1999)

(a) As provided in paragraph (b) of the clause at 52.232-34, Payment by Electronic Funds Transfer-Other than Central Contractor Registration, the Government has designated the office cited in paragraph (c) of this clause as the office to receive the Contractor's electronic funds transfer (EFT) information, in lieu of the payment office of this contract.

(b) The Contractor shall send all EFT information, and any changes to EFT information to the office designated in paragraph (c) of this clause. The Contractor shall not send EFT information to the payment office, or any other office than that designated in paragraph (c). The Government need not use any EFT information sent to any office other than that designated in paragraph (c).

(c) Designated Office:  N8

Name:
Military Sealift Command

Mailing Address:
Attn:  Code N86

914 Charles Morris Court, SE

Washington Navy Yard, DC  20398-5540

Telephone Number:
(202) 685-5864

Person to Contact:
Carolyn Merritt

Electronic Address:
Carolyn.merritt@msc.navy.mil

VII.  DFARS 252.212-7001 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (APR 2002)
(a) The Contractor agrees to comply with the following Federal Acquisition Regulation (FAR) clause which, if checked, is included in this contract by reference to implement a provision of law applicable to acquisitions of commercial items or components.

 FORMCHECKBOX 

52.203-3
Gratuities (APR 1984) (10 U.S.C. 2207)

(b) The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

 FORMCHECKBOX 

252.205-7000
Provision of Information to Cooperative Agreement Holders (DEC 1991) (10 U.S.C. 2416).

 FORMCHECKBOX 

252.206-7000
Domestic Source Restriction (DEC 1991) (10 U.S.C. 2304).

 FORMCHECKBOX 

252.219-7003
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts) (APR 1996) (15 U.S.C. 637).

 FORMCHECKBOX 

252.219-7004
Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (Test Program) (JUN 1997) (15 U.S.C. 637 note).

 FORMCHECKBOX 

252.225-7001
Buy American Act and Balance of Payments Program (MAR 1998) (41 U.S.C. 10a-10d, E.O. 10582).

 FORMCHECKBOX 

252.225-7007
Buy American Act--Trade Agreements--Balance of Payments Program (SEP 2001) (41 U.S.C. 10a-10d, 19 U.S.C. 2501-2518, and 19 U.S.C. 3301 note).

 FORMCHECKBOX 

252.225-7012
Preference for Certain Domestic Commodities (APR 2002) (10 U.S.C. 2533a).

 FORMCHECKBOX 

252.225-7014
Preference for Domestic Specialty Metals (MAR 1998) (10 U.S.C. 2533a).

 FORMCHECKBOX 

252.225-7015
Preference for Domestic Hand or Measuring Tools (DEC 1991) (10 U.S.C. 2533a).

 FORMCHECKBOX 

252.225-7016
Restriction on Acquisition of Ball and Roller Bearings (DEC 2000) 

( FORMCHECKBOX 
 Alternate I) (DEC 2000) (Section 8064 of Pub. L. 106-259).

 FORMCHECKBOX 

252.225-7021
Trade Agreements (SEP 2001) (19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note).

 FORMCHECKBOX 

252.225-7027
Restriction on Contingent Fees for Foreign Military Sales (MAR 1998) (22 U.S.C. 2779).

 FORMCHECKBOX 

252.225-7028
Exclusionary Policies and Practices of Foreign Governments (DEC 1991) (22 U.S.C. 2755).

 FORMCHECKBOX 

252.225-7029
Preference for United States or Canadian Air Circuit Breakers (AUG 1998) (10 U.S.C. 2534(a)(3)).

 FORMCHECKBOX 

252.225-7036
Buy American Act--North American Free Trade Agreement Implementation Act--Balance of Payments Program (MAR 1998)

 ( FORMCHECKBOX 
 Alternate I) (SEP 1999) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).

 FORMCHECKBOX 

252.227-7015
Technical Data--Commercial Items (NOV 1995) (10 U.S.C. 2320).

 FORMCHECKBOX 

252.227-7037
Validation of Restrictive Markings on Technical Data (SEP 1999) (10 U.S.C. 2321).

 FORMCHECKBOX 

252.243-7002
Requests for Equitable Adjustment (MAR 1998) (10 U.S.C. 2410).

 FORMCHECKBOX 

252.247-7023
Transportation of Supplies by Sea (MAR 2000) 

( FORMCHECKBOX 
 Alternate I) (MAR 2000) 

( FORMCHECKBOX 
 Alternate II) (MAR 2000) (10 U.S.C. 2631).

 FORMCHECKBOX 

252.247-7024
Notification of Transportation of Supplies by Sea (MAR 2000) (10 U.S.C. 2631).

(c) In addition to the clauses listed in paragraph (e) of the Contract Terms and Conditions Required to Implement Statutes or Executive Orders--Commercial Items clause of this contract (FAR 52.212-5), the Contractor shall include the terms of the following clauses, if applicable, in subcontracts for commercial items or commercial components, awarded at any tier under this contract:

PRIVATE
252.225-7014
Preference for Domestic Specialty Metals, Alternate I (MAR 1998) (10 U.S.C. 2533a).

252.247-7023
Transportation of Supplies by Sea (MAR 2000) (10 U.S.C. 2631).

252.247-7024
Notification of Transportation of Supplies by Sea (MAR 2000) (10 U.S.C. 2631).

VIII.  FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (FEB 1998)

This contract incorporates one or more clauses by reference, with the same force and effect as if they were given in full text.  Upon request, the Contracting Officer will make their full text available.  Also, the full text of a clause may be accessed electronically at these addresses:



http://www.arnet.gov/far/



http://www.acq.osd.mil/dp/dars/dfars.html



____________________________________

    [Insert one or more Internet addresses]

_____
(a)
FAR 52.219-6  Notice of Total Small Business Set-Aside (JUL 1996)


____
(b)
FAR 52.219-7  Notice of Partial Small Business Set-Aside (JUL 1996)


_____
(c)
FAR 52.245-2  Government Property (Fixed-Price Contracts) (DEC 1989)


__X_
(d)
DFARS 252.204-7004  Required Central Contractor Registration (MAR 1998)


_____
(e)
DFARS 252.223-7002  Safety Precautions for Ammunition and Explosives (MAY 1994)


_____
(f)
DFARS 252.225-7043 Antiterrorism/Force Protection Policy for Defense Contractors Outside the United States (JUN 1998)


_____
(g)
DFARS 252.245-7001  Reports of Government Property (MAY 1994)

IX.  ATTACHMENTS 

(a)
Standard Statement of Facts (Time Sheet)

(b)
Laytime Statement

ATTACHMENT IX(A)STANDARD STATEMENT OF FACTS

1.
Agents


STANDARD STATEMENT OF FACTS (SHORT FORM)

RECOMMENDED BY

THE BALTIC AND INTERNATIONAL MARITIME CONFERENCE (BIMCO)

AND THE FEDERATION OF NATIONAL ASSOCIATIONS

OF SHIP BROKERS AND AGENTS (FONASBA)

2.
Vessel's name


3.
Port



4.
Owners/Disponent Owners


5.
Vessel berthed




6.
Loading commenced


7.
Loading completed



8.
Cargo


9.
Discharging commenced


10.
Discharging completed




11.
Cargo documents on board


12.
Vessel sailed



13.
Charter Party*


14.
Working hours/meal hours of the port*



15.
Bill of Lading weight/quantity


16.
Outturn weight/quantity




17.
Vessel arrived on roads


18.


19.
Notice of readiness tendered


20.


21.
Next tide available


22.


DETAILS OF DAILY WORKING*

Date


Day


Hours worked
Hours stopped
No. of gangs
Quantity

load/disch.


Remarks*



From
to
From
to














General remarks*



Place and date


Name and signature (Master)*



Name and signature (Agents)*


Name and signature (for the Charterers/Shippers/Receivers)*



ATTACHMENT IX(B) LAYTIME STATEMENT




M.V./S.S:


LOADING/DISCHARGING AT:



CHARTERS:


C/P DATED:



LAYTIME ALLOWED:



DISPATCH RATE:


DEMURRAGE RATE:



DAY
DATE
TIME

WORKED
REMARKS
LAYTIME USED
TIME SAVED/ON

DEMURRAGE



FROM
TO

D
H
M
D
H
M





















































































































































































































































TOTAL LAYTIME USED:








DISPATCH/DEMURRAGE:



DISPATCH/DEMURRAGE:




DATE:

DAYS @ $  
PER DAY = $  

MSC 4616/9  (11-91)

X.  FAR 52.212-1 INSTRUCTIONS TO OFFERORS - COMMERCIAL ITEMS (OCT 2000) (Tailored pursuant to FAR 12.302(a))

(a) North American Industry Classification System (NAICS) code and small business size standard. The NAICS code and small business size standard for this acquisition appear in Block 10 of the solicitation cover sheet (SF 1449). However, the small business size standard for a concern which submits an offer in its own name, but which proposes to furnish an item which it did not itself manufacture, is 500 employees.

(b)
Submission of offers.  Submit signed and dated offers to the office specified in block 9 of the SF 1449 at or before the exact time specified in this solicitation.  Offers may be submitted on the SF 1449, letterhead stationery, or as otherwise specified in the solicitation. As a minimum, offers must show-- 


(1)
The solicitation number; 


(2)
The time specified in the solicitation for receipt of offers; 


(3)
The name, address, and telephone number of the offeror; 


(4)
A technical description of the items being offered in sufficient detail to evaluate compliance with the requirements in the solicitation. This may include product literature, or other documents, if necessary; 


(5)
Terms of any express warranty; 


(6)
Price and any discount terms; 


(7)
"Remit to" address, if different than mailing address; 


(8)
A completed copy of the representations and certifications at FAR 52.212-3 (Part XII) and at DFARS 252.212-7000 (Part XIII); 


(9)
Acknowledgment of Solicitation Amendments; 


(10) Past performance information, when included as an evaluation factor, to include recent and relevant contracts for the same or similar items and other references (including contract numbers, points of contact with telephone numbers and other relevant information); and 


(11) If the offer is not submitted on the SF 1449, include a statement specifying the extent of agreement with all terms, conditions, and provisions included in the solicitation.  Offers that fail to furnish required representations or information, or reject the terms and conditions of the solicitation may be excluded from consideration.


(12) Offeror must advise whether it is a Participant in Voluntary Intermodal Sealift Agreement (VISA), 64 Fed. Reg. 8214-8222 (18 February 1999), whether the offered vessel is enrolled in VISA, and, if not a Participant, whether offeror has applied for participation in VISA.

(c)
Period for acceptance of offers.  The offeror agrees to hold the prices in its offer firm for 30 calendar days from the date specified for receipt of offers, unless another time period is specified in an addendum to the solicitation. 

(d)
 Reserved. 

(e)
Multiple offers.  Offerors are encouraged to submit multiple offers presenting alternative terms and conditions or commercial items for satisfying the requirements of this solicitation.  Each offer submitted will be evaluated separately. 

(f) Late submissions, modifications, revisions, and withdrawals of offers. 

(1) Offerors are responsible for submitting offers, and any modifications, revisions, or withdrawals, so as to reach the Government office designated in the solicitation by the time specified in the solicitation. If no time is specified in the solicitation, the time for receipt is 4:30 p.m., local time, for the designated Government office on the date that offers or revisions are due. 

(2)(i) Any offer, modification, revision, or withdrawal of an offer received at the Government office designated in the solicitation after the exact time specified for receipt of offers is "late" and will not be considered unless it is received before award is made, the Contracting Officer determines that accepting the late offer would not unduly delay the acquisition; and- 

(A) If it was transmitted through an electronic commerce method authorized by the solicitation, it was received at the initial point of entry to the Government infrastructure not later than 5:00 p.m. one working day prior to the date specified for receipt of offers; or 

(B) There is acceptable evidence to establish that it was received at the Government installation designated for receipt of offers and was under the Government's control prior to the time set for receipt of offers; or 

(C) If this solicitation is a request for proposals, it was the only proposal received. 

(ii) However, a late modification of an otherwise successful offer, that makes its terms more favorable to the Government, will be considered at any time it is received and may be accepted. 

(3) Acceptable evidence to establish the time of receipt at the Government installation includes the time/date stamp of that installation on the offer wrapper, other documentary evidence of receipt maintained by the installation, or oral testimony or statements of Government personnel. 

(4) If an emergency or unanticipated event interrupts normal Government processes so that offers cannot be received at the Government office designated for receipt of offers by the exact time specified in the solicitation, and urgent Government requirements preclude amendment of the solicitation or other notice of an extension of the closing date, the time specified for receipt of offers will be deemed to be extended to the same time of day specified in the solicitation on the first work day on which normal Government processes resume. 

(5) Offers may be withdrawn by written notice received at any time before the exact time set for receipt of offers. Oral offers in response to oral solicitations may be withdrawn orally. If the solicitation authorizes facsimile offers, offers may be withdrawn via facsimile received at any time before the exact time set for receipt of offers, subject to the conditions specified in the solicitation concerning facsimile offers. An offer may be withdrawn in person by an offeror or its authorized representative if, before the exact time set for receipt of offers, the identity of the person requesting withdrawal is established and the person signs a receipt for the offer. 

(g)
Contract award.  The Government intends to evaluate offers and award a contract without discussions with offerors.  Therefore, the offeror's initial offer should contain the offeror's best terms from a price and technical standpoint.  However, the Government reserves the right to conduct discussions if later determined by the Contracting Officer to be necessary.  The Government may reject any or all offers if such action is in the public interest; accept other than the lowest offer; and waive informalities and minor irregularities in offers received. 

(h)
Multiple awards.  The Government may accept any item or group of items of an offer, unless the offeror qualifies the offer by specific limitations.  Unless otherwise provided in the Schedule, offers may not be submitted for quantities less than those specified.  The Government reserves the right to make an award on any item for a quantity less than the quantity offered, at the unit prices offered, unless the offeror specifies otherwise in the offer. 

(i) Availability of requirements documents cited in the solicitation. 

(1)(i) The GSA Index of Federal Specifications, Standards and Commercial Item Descriptions, FPMR Part 101-29, and copies of specifications, standards, and commercial item descriptions cited in this solicitation may be obtained for a fee by submitting a request to-

GSA Federal Supply Service Specifications Section
Suite 8100
470 East L'Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925
Facsimile (202) 619-8978.


(ii) If the General Services Administration, Department of Agriculture, or Department of Veterans Affairs issued this solicitation, a single copy of specifications, standards, and commercial item descriptions cited in this solicitation may be obtained free of charge by submitting a request to the addressee in paragraph (i)(1)(i) of this provision. Additional copies will be issued for a fee. 

(2) The DoD Index of Specifications and Standards (DoDISS) and documents listed in it may be obtained from the- 

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094
Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.


(i) Automatic distribution may be obtained on a subscription basis. 

(ii) Order forms, pricing information, and customer support information may be obtained- 

(A) By telephone at (215) 697-2667/2179; or 

(B) Through the DoDSSP Internet site at http://assist.daps.mil. 

(3) Nongovernment (voluntary) standards must be obtained from the organization responsible for their preparation, publication, or maintenance.

(j) Data Universal Numbering System (DUNS) Number. (Applies to offers exceeding $25,000.) The offeror shall enter, in the block with its name and address on the cover page of its offer, the annotation "DUNS" followed by the DUNS number that identifies the offeror's name and address. If the offeror does not have a DUNS number, it should contact Dun and Bradstreet to obtain one at no charge. An offeror within the United States may call 1-800-333-0505. The offeror may obtain more information regarding the DUNS number, including locations of local Dun and Bradstreet Information Services offices for offerors located outside the United States, from the Internet home page at http://www.customerservice@dnb.com. If an offeror is unable to locate a local service center, it may send an e-mail to Dun and Bradstreet at globalinfo@mail.dnb.com.

(k)
Form of submission.  Proposals may not be submitted by e-mail.  Proposals shall be faxed, mailed, or carried to the address shown on the SF1449.

(l)
Service of Protest.  Protests, as defined in section 33.101 of the Federal Acquisition Regulation, that are filed directly with an agency, and copies of any protests that are filed with the General Accounting Office (GAO), shall be served on the Contracting Officer (addressed as follows) by obtaining written and dated acknowledgment of receipt from ___________________

_________________________________________________________________________________________________.  [Insert contracting officer’s name, office symbol, and mailing address.]  Interested parties may request an independent review of their protest as an alternative to consideration by the contracting officer or as an appeal of the contracting officer’s decision on their protest.  See FAR 33.103.  Requests for independent review shall be addressed to the Director, Contracts & Business Management Directorate, Code N10, Military Sealift Command, 914 Charles Morris Court, S.E., Washington Navy Yard, Building 157, Washington, DC 20398-5540.  MSC encourages potential protestors to discuss their concerns with the contracting officer prior to filing a protest.  The copy of any protest shall be received in the office designated above within one day of filing a protest with the GAO.

XI.  FAR 52.212-2 EVALUATION - COMMERCIAL ITEMS 
(a)
Award preferences for U.S. Flag vessels, for vessels enrolled in the Voluntary Intermodal Sealift Program (VISA, at 64 Federal Register 8214 - 8222 (February 18, 1999)) and for VISA Participants (see sec. VI.A.2. of VISA) will be applied to the Government’s evaluation of offers.  Award will be made, if at all, to an offeror in the highest priority (among those offers received) set forth in sec. III.A.3. of VISA, in accordance with the award criteria set forth below.  

(b)
Offerors’ performance under existing and prior contracts for similar services and other past performance information otherwise requested in the solicitation will be evaluated.  Information obtained from references listed in proposals, additional customers known to the Government, and other sources of useful information may be considered.  Award will not be made to an offeror who is, or within the past three years has been, seriously deficient in contract performance, unless the Contracting Officer determines that the circumstances were properly beyond the offeror’s control or that the offeror took appropriate corrective action.  If discussions are held, offerors will be given the opportunity to address unfavorable reports of past performance.  Offerors lacking a past performance history relating to the service called for in this solicitation shall receive a neutral evaluation. 

(c)
To be eligible for award, an offeror’s proposal must be determined technically acceptable, i.e. in conformance with the terms of this solicitation.  Award will be made to the responsible offeror whose technically acceptable proposal, in the highest of the priorities referenced in paragraph (A) above, represents the lowest overall cost to the Government, price and price related factors considered.

(d)
The Government will evaluate offers for award purposes by adding the total price for all options to the total price for the basic requirement.  The Government may determine that an offer is unacceptable if the option prices are significantly unbalanced.  Evaluation of options shall not obligate the Government to exercise the option(s).  

(e)
A written notice of award or acceptance of an offer, mailed or otherwise furnished to the successful offeror within the time for acceptance specified in the offer, shall result in a binding contract without further action by either party.  Before the offer’s specified expiration time, the Government may accept an offer (or part of an offer), whether or not there are negotiations after its receipt, unless a written notice of withdrawal is received before award.

XII.  FAR 52.212-3 OFFEROR REPRESENTATIONS AND CERTIFICATIONS-COMMERCIAL ITEMS (JULY 2002)


(a) Definitions. As used in this provision: 

"Emerging small business" means a small business concern whose size is no greater than 50 percent of the numerical size standard for the NAICS code designated. 

"Forced or indentured child labor" means all work or service- 

(1) Exacted from any person under the age of 18 under the menace of any penalty for its nonperformance and for which the worker does not offer himself voluntarily; or 

(2) Performed by any person under the age of 18 pursuant to a contract the enforcement of which can be accomplished by process or penalties. 

"Service-disabled veteran-owned small business concern"- 

(1) Means a small business concern- 

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more service-disabled veterans; and 

(ii) The management and daily business operations of which are controlled by one or more service-disabled veterans or, in the case of a veteran with permanent and severe disability, the spouse or permanent caregiver of such veteran. 

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a disability that is service-connected, as defined in 38 U.S.C. 101(16). 

"Small business concern" means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the criteria in 13 CFR part 121 and size standards in this solicitation. 

"Veteran-owned small business concern" means a small business concern- 

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more veterans; and 

(2) The management and daily business operations of which are controlled by one or more veterans. 

"Women-owned business concern" means a concern which is at least 51 percent owned by one or more women; or in the case of any publicly owned business, at least 51 percent of its stock is owned by one or more women; and whose management and daily business operations are controlled by one or more women. 

"Women-owned small business concern" means a small business concern- 

(1) That is at least 51 percent owned by one or more women; or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and 

(2) Whose management and daily business operations are controlled by one or more women. 

(b) Taxpayer Identification Number (TIN) (26 U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if the offeror is required to provide this information to a central contractor registration database to be eligible for award.) 

(1) All offerors must submit the information required in paragraphs (b)(3) through (b)(5) of this provision to comply with debt collection requirements of 31 U.S.C. 7701(c) and 3325(d), reporting requirements of 26 U.S.C. 6041, 6041A, and 6050M, and implementing regulations issued by the Internal Revenue Service (IRS). 

(2) The TIN may be used by the Government to collect and report on any delinquent amounts arising out of the offeror's relationship with the Government (31 U.S.C. 7701(c)(3)). If the resulting contract is subject to the payment reporting requirements described in FAR 4.904, the TIN provided hereunder may be matched with IRS records to verify the accuracy of the offeror's TIN. 

(3) Taxpayer Identification Number (TIN). 

 FORMCHECKBOX 
 TIN:      . 

 FORMCHECKBOX 
 TIN has been applied for. 

 FORMCHECKBOX 
 TIN is not required because: 

 FORMCHECKBOX 
 Offeror is a nonresident alien, foreign corporation, or foreign partnership that does not have income effectively connected with the conduct of a trade or business in the United States and does not have an office or place of business or a fiscal paying agent in the United States; 

 FORMCHECKBOX 
 Offeror is an agency or instrumentality of a foreign government; 

 FORMCHECKBOX 
 Offeror is an agency or instrumentality of the Federal Government. 

(4) Type of organization. 

 FORMCHECKBOX 
 Sole proprietorship;

 FORMCHECKBOX 
 Partnership; 

 FORMCHECKBOX 
 Corporate entity (not tax-exempt); 

 FORMCHECKBOX 
 Corporate entity (tax-exempt); 

 FORMCHECKBOX 
 Government entity (Federal, State, or local); 

 FORMCHECKBOX 
 Foreign government; 

 FORMCHECKBOX 
 International organization per 26 CFR 1.6049-4; 

 FORMCHECKBOX 
 Other      . 

(5) Common parent. 

 FORMCHECKBOX 
 Offeror is not owned or controlled by a common parent;

 FORMCHECKBOX 
 Name and TIN of common parent: 

Name      . 

TIN      . 

(c) Offerors must complete the following representations when the resulting contract is to be performed inside the United States, its territories or possessions, Puerto Rico, the Trust Territory of the Pacific Islands, or the District of Columbia. Check all that apply. 

(1) Small business concern. The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a small business concern. 

(2) Veteran-owned small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a veteran-owned small business concern. 

(3) Service-disabled veteran-owned small business concern. [Complete only if the offeror represented itself as a veteran-owned small business concern in paragraph (c)(2) of this provision.] The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a service-disabled veteran-owned small business concern. 

(4) Small disadvantaged business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents, for general statistical purposes, that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a small disadvantaged business concern as defined in 13 CFR 124.1002. 

(5) Women-owned small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a women-owned small business concern. 

Note: Complete paragraphs (c)(6) and (c)(7) only if this solicitation is expected to exceed the simplified acquisition threshold. 

(6) Women-owned business concern (other than small business concern). [Complete only if the offeror is a women-owned business concern and did not represent itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents that it  FORMCHECKBOX 
 is a women-owned business concern. 

(7) Tie bid priority for labor surplus area concerns. If this is an invitation for bid, small business offerors may identify the labor surplus areas in which costs to be incurred on account of manufacturing or production (by offeror or first-tier subcontractors) amount to more than 50 percent of the contract price: 
     . 

(8) Small Business Size for the Small Business Competitiveness Demonstration Program and for the Targeted Industry Categories under the Small Business Competitiveness Demonstration Program. [Complete only if the offeror has represented itself to be a small business concern under the size standards for this solicitation.] 

(i) [Complete only for solicitations indicated in an addendum as being set-aside for emerging small businesses in one of the four designated industry groups (DIGs).] The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not an emerging small business. 

(ii) [Complete only for solicitations indicated in an addendum as being for one of the targeted industry categories (TICs) or four designated industry groups (DIGs).] Offeror represents as follows: 

(A) Offeror's number of employees for the past 12 months (check the Employees column if size standard stated in the solicitation is expressed in terms of number of employees); or 

(B) Offeror's average annual gross revenue for the last 3 fiscal years (check the Average Annual Gross Number of Revenues column if size standard stated in the solicitation is expressed in terms of annual receipts). 

(Check one of the following): 

PRIVATE

Number of Employees
Average Annual Gross Revenues

 FORMCHECKBOX 
 50 or fewer
 FORMCHECKBOX 
 $1 million or less

 FORMCHECKBOX 
 51-100
 FORMCHECKBOX 
 $1,000,001-$2 million

 FORMCHECKBOX 
 101-250
 FORMCHECKBOX 
 $2,000,001-$3.5 million

 FORMCHECKBOX 
 251-500
 FORMCHECKBOX 
 $3,500,001-$5 million

 FORMCHECKBOX 
 501-750
 FORMCHECKBOX 
 $5,000,001-$10 million

 FORMCHECKBOX 
 751-1,000
 FORMCHECKBOX 
 $10,000,001-$17 million

 FORMCHECKBOX 
 Over 1,000
 FORMCHECKBOX 
 Over $17 million

(9) [Complete only if the solicitation contains the clause at FAR 52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns, or FAR 52.219-25, Small Disadvantaged Business Participation Program-Disadvantaged Status and Reporting, and the offeror desires a benefit based on its disadvantaged status.] 

(i) General. The offeror represents that either- (A) It  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not certified by the Small Business Administration as a small disadvantaged business concern and identified, on the date of this representation, as a certified small disadvantaged business concern in the database maintained by the Small Business Administration (PRO-Net), and that no material change in disadvantaged ownership and control has occurred since its certification, and, where the concern is owned by one or more individuals claiming disadvantaged status, the net worth of each individual upon whom the certification is based does not exceed $750,000 after taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); or (B) It  FORMCHECKBOX 
 has,  FORMCHECKBOX 
 has not submitted a completed application to the Small Business Administration or a Private Certifier to be certified as a small disadvantaged business concern in accordance with 13 CFR 124, Subpart B, and a decision on that application is pending, and that no material change in disadvantaged ownership and control has occurred since its application was submitted. (ii)  FORMCHECKBOX 
 Joint Ventures under the Price Evaluation Adjustment for Small Disadvantaged Business Concerns. The offeror represents, as part of its offer, that it is a joint venture that complies with the requirements in 13 CFR 124.1002(f) and that the representation in paragraph (c)(9)(i) of this provision is accurate for the small disadvantaged business concern that is participating in the joint venture. [The offeror shall enter the name of the small disadvantaged business concern that is participating in the joint venture:     .] 

(10) HUBZone small business concern. [Complete only if the offeror represented itself as a small business concern in paragraph (c)(1) of this provision.] The offeror represents, as part of its offer, that- (i) It  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a HUBZone small business concern listed, on the date of this representation, on the List of Qualified HUBZone Small Business Concerns maintained by the Small Business Administration, and no material change in ownership and control, principal office, or HUBZone employee percentage has occurred since it was certified by the Small Business Administration in accordance with 13 CFR part 126; and (ii) It  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a joint venture that complies with the requirements of 13 CFR part 126, and the representation in paragraph (c)(10)(i) of this provision is accurate for the HUBZone small business concern or concerns that are participating in the joint venture. [The offeror shall enter the name or names of the HUBZone small business concern or concerns that are participating in the joint venture:      .] Each HUBZone small business concern participating in the joint venture shall submit a separate signed copy of the HUBZone representation. 

(d) Representations required to implement provisions of Executive Order 11246- 

(1) Previous contracts and compliance. The offeror represents that- (i) It  FORMCHECKBOX 
 has,  FORMCHECKBOX 
 has not participated in a previous contract or subcontract subject to the Equal Opportunity clause of this solicitation; and (ii) It  FORMCHECKBOX 
 has,  FORMCHECKBOX 
 has not filed all required compliance reports. 

(2) Affirmative Action Compliance. The offeror represents that- (i) It  FORMCHECKBOX 
 has developed and has on file,  FORMCHECKBOX 
 has not developed and does not have on file, at each establishment, affirmative action programs required by rules and regulations of the Secretary of Labor (41 cfr parts 60-1 and 60-2), or (ii) It  FORMCHECKBOX 
 has not previously had contracts subject to the written affirmative action programs requirement of the rules and regulations of the Secretary of Labor. 

(e) Certification Regarding Payments to Influence Federal Transactions (31 U.S.C. 1352). (Applies only if the contract is expected to exceed $100,000.) By submission of its offer, the offeror certifies to the best of its knowledge and belief that no Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress on his or her behalf in connection with the award of any resultant contract. 

(f) Buy American Act Certificate. (Applies only if the clause at Federal Acquisition Regulation (FAR) 52.225-1, Buy American Act-Supplies, is included in this solicitation.) (1) The offeror certifies that each end product, except those listed in paragraph (f)(2) of this provision, is a domestic end product as defined in the clause of this solicitation entitled "Buy American Act-Supplies" and that the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. The offeror shall list as foreign end products those end products manufactured in the United States that do not qualify as domestic end products. (2) Foreign End Products: 

PRIVATE

Line Item No.
Country of Origin

     
     

     
     

     
     

[List as necessary] 

(3) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. (g)(1) Buy American Act-North American Free Trade Agreement-Israeli Trade Act Certificate. (Applies only if the clause at FAR 52.225-3, Buy American Act-North American Free Trade Agreement-Israeli Trade Act, is included in this solicitation.) 

(i) The offeror certifies that each end product, except those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provision, is a domestic end product as defined in the clause of this solicitation entitled "Buy American Act-North American Free Trade Agreement-Israeli Trade Act" and that the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. 

(ii) The offeror certifies that the following supplies are NAFTA country end products or Israeli end products as defined in the clause of this solicitation entitled "Buy American Act-North American Free Trade Agreement-Israeli Trade Act": 

NAFTA Country or Israeli End Products: 

PRIVATE

Line Item No.
Country of Origin

     
     

     
     

     
     

[List as necessary] 

(iii) The offeror shall list those supplies that are foreign end products (other than those listed in paragraph (g)(1)(ii) of this provision) as defined in the clause of this solicitation entitled "Buy American Act-North American Free Trade Agreement-Israeli Trade Act." The offeror shall list as other foreign end products those end products manufactured in the United States that do not qualify as domestic end products. 

Other Foreign End Products: 

PRIVATE

Line Item No.
Country of Origin

     
     

     
     

     
     

[List as necessary] 

(iv) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. (2) Buy American Act-North American Free Trade Agreements-Israeli Trade Act Certificate, Alternate I (May 2002). If Alternate I to the clause at FAR 52.225-3 is included in this solicitation, substitute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the basic provision: (g)(1)(ii) The offeror certifies that the following supplies are Canadian end products as defined in the clause of this solicitation entitled "Buy American Act-North American Free Trade Agreement-Israeli Trade Act": 

Canadian End Products: 

PRIVATE

Line Item No.

     

     

     

[List as necessary] 

(3) Buy American Act-North American Free Trade Agreements-Israeli Trade Act Certificate, Alternate II (May 2002). If Alternate II to the clause at FAR 52.225-3 is included in this solicitation, substitute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the basic provision: (g)(1)(ii) The offeror certifies that the following supplies are Canadian end products or Israeli end products as defined in the clause of this solicitation entitled "Buy American Act-North American Free Trade Agreement-Israeli Trade Act": 

Canadian or Israeli End Products: 

PRIVATE

Line Item No.
Country of Origin

     
     

     
     

     
     

[List as necessary] 

(4) Trade Agreements Certificate. (Applies only if the clause at FAR 52.225-5, Trade Agreements, is included in this solicitation.) (i) The offeror certifies that each end product, except those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-made, designated country, Caribbean Basin country, or NAFTA country end product, as defined in the clause of this solicitation entitled "Trade Agreements." (ii) The offeror shall list as other end products those end products that are not U.S.-made, designated country, Caribbean Basin country, or NAFTA country end products. 

Other End Products: 

PRIVATE

Line Item No.
Country of Origin

     
     

     
     

     
     

[List as necessary] 

(iii) The Government will evaluate offers in accordance with the policies and procedures of FAR Part 25. For line items subject to the Trade Agreements Act, the Government will evaluate offers of U.S.-made, designated country, Caribbean Basin country, or NAFTA country end products without regard to the restrictions of the Buy American Act. The Government will consider for award only offers of U.S.-made, designated country, Caribbean Basin country, or NAFTA country end products unless the Contracting Officer determines that there are no offers for such products or that the offers for such products are insufficient to fulfill the requirements of the solicitation. 

(h) Certification Regarding Debarment, Suspension or Ineligibility for Award (Executive Order 12549). (Applies only if the contract value is expected to exceed the simplified acquisition threshold.) The offeror certifies, to the best of its knowledge and belief, that the offeror and/or any of its principals- 

(1)  FORMCHECKBOX 
 Are,  FORMCHECKBOX 
 are not presently debarred, suspended, proposed for debarment, or declared ineligible for the award of contracts by any Federal agency; and 

(2)  FORMCHECKBOX 
 Have,  FORMCHECKBOX 
 have not, within a three-year period preceding this offer, been convicted of or had a civil judgment rendered against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a Federal, state or local government contract or subcontract; violation of Federal or state antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, or receiving stolen property; and 

(3)  FORMCHECKBOX 
 Are,  FORMCHECKBOX 
 are not presently indicted for, or otherwise criminally or civilly charged by a Government entity with, commission of any of these offenses. (i) Certification Regarding Knowledge of Child Labor for Listed End Products (Executive Order 13126). [The Contracting Officer must list in paragraph (i)(1) any end products being acquired under this solicitation that are included in the List of Products Requiring Contractor Certification as to Forced or Indentured Child Labor, unless excluded at 22.1503(b).] 

(1) Listed end products. 

PRIVATE

Listed End Product 
Listed Countries of Origin

     
     

     
     

(2) Certification. [If the Contracting Officer has identified end products and countries of origin in paragraph (i)(1) of this provision, then the offeror must certify to either (i)(2)(i) or (i)(2)(ii) by checking the appropriate block.] 

 FORMCHECKBOX 
 (i) The offeror will not supply any end product listed in paragraph (i)(1) of this provision that was mined, produced, or manufactured in the corresponding country as listed for that product.

 FORMCHECKBOX 
 (ii) The offeror may supply an end product listed in paragraph (i)(1) of this provision that was mined, produced, or manufactured in the corresponding country as listed for that product. The offeror certifies that it has made a good faith effort to determine whether forced or indentured child labor was used to mine, produce, or manufacture any such end product furnished under this contract. On the basis of those efforts, the offeror certifies that it is not aware of any such use of child labor. 

(End of provision) 

Alternate I (Apr 2002). As prescribed in 12.301(b)(2), add the following paragraph (c)(11) to the basic provision: 

(11) (Complete if the offeror has represented itself as disadvantaged in paragraph (c)(4) or (c)(9) of this provision.) 

[The offeror shall check the category in which its ownership falls]: 

 FORMCHECKBOX 
 Black American. 

 FORMCHECKBOX 
 Hispanic American. 

 FORMCHECKBOX 
 Native American (American Indians, Eskimos, Aleuts, or Native Hawaiians). 

 FORMCHECKBOX 
 Asian-Pacific American (persons with origins from Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei, Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust Territory of the Pacific Islands (Republic of Palau), Republic of the Marshall Islands, Federated States of Micronesia, the Commonwealth of the Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga, Kiribati, Tuvalu, or Nauru). 

 FORMCHECKBOX 
 Subcontinent Asian (Asian-Indian) American (persons with origins from India, Pakistan, Bangladesh, Sri Lanka, Bhutan, the Maldives Islands, or Nepal). 

 FORMCHECKBOX 
 Individual/concern, other than one of the preceding. 

Alternate II (Oct 2000). As prescribed in 12.301(b)(2), add the following paragraph (c)(9)(iii) to the basic provision: 

(iii) Address. The offeror represents that its address  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not in a region for which a small disadvantaged business procurement mechanism is authorized and its address has not changed since its certification as a small disadvantaged business concern or submission of its application for certification. The list of authorized small disadvantaged business procurement mechanisms and regions is posted at http://www.arnet.gov/References/ sdbadjustments.htm. The offeror shall use the list in effect on the date of this solicitation. "Address," as used in this provision, means the address of the offeror as listed on the Small Business Administration's register of small disadvantaged business concerns or the address on the completed application that the concern has submitted to the Small Business Administration or a Private Certifier in accordance with 13 CFR part 124, subpart B. For joint ventures, "address" refers to the address of the small disadvantaged business concern that is participating in the joint venture.

XIII.

DFARS 252.212-7000  OFFEROR REPRESENTATIONS AND CERTIFICATIONS--COMMERCIAL ITEMS (NOV 1995)

(a)
Definitions.  As used in this clause— 


(1)
“Foreign person” means any person other than a United States person as defined in Section 16(2) of the Export Administration Act of 1979 (50 U.S.C. App. Sec. 2415). 


(2)
“United States person” is defined in Section 16(2) of the Export Administration Act of 1979 and means any United States resident or national (other than an individual resident outside the United States and employed by other than a United States person), any domestic concern (including any permanent domestic establishment of any foreign concern), and any foreign subsidiary or affiliate (including any permanent foreign establishment) of any domestic concern which is controlled in fact by such domestic concern, as determined under regulations of the President.

(b)
Certification.  By submitting this offer, the Offeror, if a foreign person, company or entity, certifies that it— 


(1)
Does not comply with the Secondary Arab Boycott of Israel; and 


(2)
Is not taking or knowingly agreeing to take any action, with respect to the Secondary Boycott of Israel by Arab countries, which 50 U.S.C. App. Sec. 2407(a) prohibits a United States person from taking.

(c)
Representation of Extent of Transportation by Sea.  (This representation does not apply to solicitations for the direct purchase of ocean transportation services). 


(1)
The Offeror shall indicate by checking the appropriate blank in paragraph (c)(2) of this provision whether transportation of supplies by sea is anticipated under the resultant contract.  The term “supplies” is defined in the Transportation of Supplies by Sea clause of this solicitation. 


(2)
Representation.  The Offeror represents that it—

_______Does anticipate that supplies will be transported by sea in the performance of any contract or subcontract resulting from this solicitation.



_______Does not anticipate that supplies will be transported by sea in the performance of any contract or subcontract resulting from this solicitation.


(3)
Any contract resulting from this solicitation will include the Transportation of Supplies by Sea clause.  If the Offeror represents that it will not use ocean transportation, the resulting contract will also include the Defense Federal Acquisition Regulation Supplement clause at 252.247-7024, Notification of Transportation of Supplies by Sea.
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